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Session Chair:Graeme Lockwood, Kings College London, UK

Harassment in the Workplace: the Legal Context’

Graeme Lockwood, Kings College London
VidushiModa, Resarch Associate
graeme.lockwood@kcl.ac.uk

Abstract

This article analyses harassment cases arising in the employment contextbrought in the English tribunals
and the courts
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Marriage: An Issue of Legal Concern in Malaysia

Dr. Muzaffar Syah Mallow
Senior Lecturer,
Faculty of Syariah & Law,
Universiti Sains Islam Malaysia (USIM).
muzaffarsyah@yahoo.com

Abstract

Malaysian children especially young Muslim
girls under the age of 16 can legally get married,
and are increasingly doing sd/alaysia, along
with over 90 other countries, adopted a United
Nations resolution to end child, early or forced
marriages, at the Human Rights Council in 2013.
However, data shows that child marriage is very
much rampant in Malaysia. Many Malaysian
NonGov er nment al Organi zat
it was shocking that child marriage still existed
in the country because of loopholes in the
marriage laws and a continuing belief that girls
should be married off once they reached puberty.
This paper will examine kthe relevant laws &
regulations under the Malaysian civil and
Shariah law about the issue, highlighting the
concern put forward by the Malaysian nron
government organi zati on
as well as proposing suggestions to solve the
problem fromegal point of view.

1.0 Introduction

Child marriagé is one of the most pernicious
manifestations of the unequal power relations

! The author would like to send his deepest
appreciation to the ecesearcher of the project Mr
Aizat Shamsuddin, Undergraduat®achelor of
Syariah and Law (Hons.), Universiti Sains Islam
Malaysia (USIM)

The term ifladed di smmameant
only to cover marriages of those under the age of 18.
The minimum age of marriage has been prescribed by
the Convention on the Elimination of All Forms of
Discrimination against Women (CEDAW) Committee
as being 18 years of age.

between females and male&.A. Ali, August
2001 [1]). Begun as a practice to protect
unwelcome sexual advances and to gain
economic  security, child marriage has
undermined the very purposes it was meant to
achieve. Sadly, child marriage often means for
the girl a life of certain sexual and economic
servitude. The subordination in particular of
womensds bgtMa@&udesahd, conseguertte of child
marriage.Child marriageis defined as a formal
marriage or informal union entered into by an
individual before reaching the age of *Mhile
child marriage is observed fdyoth boys and
girls, the overwhelming majority of those
affected by the praice are girls, most of whom
are in poor socioeconomic situatiorfsit is
related to child betrothal and teenage pregnancy.
B mani GaBa,sonly aneé marribg@rtnar s au e
child, usially the female, due to importance
placed upon female virginity. Child marriages
are also driven by poverty, bride price, dowry,
cultural traditions, laws that allow child
marriages, religious and social pressures,
regional customs, fear of remaining unmned,
illiteracy, and perceived inability of women to
work for money. Child marriages were common
throughout human history. Today, child
marriages are still fairly widespread in some
developing areas of the world, such as parts of

PPl emlsies rpaper to the
(UNICEF) 2011 report on child protection from

violence, exploitation and abuse at
http://www.unicef.org/protection
“United Nati ons UMQGER 20k2e n o6 s

notes on child marriage at page 3.

Uni t ed
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Africa®, South Asi& Sautheast and East Adja 2.0 The causes and consequences of child
West Asid, Latin Americd, and Oceanid The marriage

incidence rates of child marriage have been

falling in most parts of the world. In 2012, it was  The underlying causes of eariyarriage are
stated that the five nations with the highest many and include poverty, parental desire to

observed rates of child marriages in the ldior prevent sexual relations outside marriage and the
below the age of 18, are Niger, Chad, Mali, fear of rape, a lack of educational or employment
Bangladesh and Guinéa According to the opportunities for girls, and traditional notions of

I nternational Wo mteentdps  Htbeaplinbaty rol€ of wdmiert andoginls as wivesla
three nations with greater than 20% rates of child mothers. Poverty is one of the main determinants
marriages below the age of 15 are Niger, of early marriage. In many countries in the
Bangladesh and GuinédAs many as 1 in 3 Middle East, South Asia and Sub Saharan Africa,
girls in developing areas of the world are married  poverty drives families to give their daughters in
before reaching the age of 18, and an estimated 1 marriage in the hope that this will alleviate the
in 9 girls in developing countries are married by f ami | weédrst ypoand secure t
age 15. One of the most commons causes of when it is at stak& A sense of social insecurity
death for girls aged 15 to 19 in developing has also been a cause of child marriages across

counties was pregnancy and child bifthTo the world. For example, in Nepal, parents fear
protect vulnerable children from exploitation, likely social stigma if growrup adult girls (past
various age of consent and marriageable age 18 years) stay at honfé Other fear of crime
laws have been made by countries. such as rape, which not only would be traumatic

but may lead to less acceptance of the girl if she
becomes victim of a crime. In other cultures, the
fear is that an unmarried girl may engage in
. _ _ _ . illicit relationships, or elope causirgpermanent
l@pﬂ‘fngstK;OTgaétﬁglnglg?;:gaigﬁsstgliis\(oUng7 social blemish to her siblings, or that the
6Ear|ngarriage, ChiFI)d Spouses,United Nations L?;Eﬁ\éfgihg: family may be_ unaple to fm-d
grown up girls in their economic

Chi | dr e UUNIEEFK Refedto section on Asia, . .
page 4 (2001). social group. Such fears and social pressures

'Sout heast Asiabds bigchidil e IIH?NQ beeqvgrgppseg gs C@Lf?_esaﬂbab ngd to child

marriage?, o August 2013 at marriages. Althagh child marriage is seen as a
https://www.plan.org.au/News/2013/08/20/Child way to escape the cycle of poverty, child
Marriagein-Southeasisia.aspx marriage in fact worsens the cycle of
8Joel Brinkley,Child marriage still an issue in Saudi intergenerational poverty. Although poverty is
Arabia, 14" March 2010 at one of the underlying causes of child marriage as
http://www.sfgate.com/opinion/brinkley/article/Child parents see this as an opportunity to receive
marriagestill-an-issuein-SaudiArabia3270366.php money or save money, child marriage is not

°Child Marriage: What we knowRublic Broadcasting
Service (United States), 2010
http://www.pbs.org/now/shows/341/facts.html
YEarly Marriage, Child SpousedJnited Nations
Chi | dr e n G&NICER}, uRefér to( section on ) ) -
Oceania, page 5. Social upheavals such as wars, major military
1 child Marriage is a Death Sentence for Many  campaigns, forced religious conversidaking
Young Girls, Uni t ed Nations C h indtides as @risoners ofnvér and converting them
(UNICEF), 2012. into slaves, arrest and forced migrations of

' Child Marriages: Girls below age 14 aisk, people often made a suitable groom a rare
International Women's Health Coalition, at

http://iwhc.org/priorities/engarly-forcedmarriage/
13 Jenifer Ludden, Five Things You May Not Know 1 Thepa, S. (1996). Its Prevalence and Correlates.

restricted to poor families. Child marriage is also
one way of preserving wealth in families of a
higher socieeconomic class.

About Child Marriage, 1' December 2013 at Contributions to Nepalese Studies, 23(2), pages 361
http://www.npr.org/blogs/parallels/2013/12/01/24784 375.
3225/5 ' Ibid.



commodi ty. Bridebs f ami
available bachelors and marry them to their
daughters, before eventbeyond their control
moved the boy away. Persecution and
displacement of Roma and Jewish people in
Europe, colonial campaigns to get slaves from
various ethnic groups in West AfricaBdyden,

J., Pankhurst, A., & Tafere, Y, 2012, [4¥ross

the Atlanticfor plantations, it even stated that the
Islamic campaigns to get Hindu slaves from

I ndi a across Af ghani st
property and for work,N.A. Khan, [13]) were
some of the historical events that increased the
practice of child marriage befor®th century'®
The laws in many countries also allow child
marriages, that is the marriage of girls and boys
less than 18 years of age. The minimum legally
approved age of marriage is less than 15 in some
countries. Such laws are neither limited to
developng countries, nor to state religion. In
Europe, for example, Catholic canon law sets 14
as the minimum age for the marriage of gils
as does Spain wi t h
permission'® In North America, girls can be
legally married at age 15 in Mexico. ada and
many states in the USA permit child marriages,
with courtds permi ssion
countries do not allow child marriage of girls
under their civil code of laws. But, the state
recognized Sharia religious laws and courts in all
thesenations have the power to override the civil
code, and often do. The 2012 United Nations

®S.D. Goitein (1978), A Mediterranean Society: The
Jewish Communities of the Arab World, Vol. 3,
University of California Press. Please refescoalto
Andre Wink (1997), AlHind: the Making of the Indo
Islamic World, vol. 2, The Slave Kings and the
Islamic Conquest, 11th3th Centuries (Leiden); M.A.
Khan, Islamic Jihad: A Legacy of Forced Conversion,
Imperialism, and Slavery, ISBN 9784401-18463,
pages 25255; and Assaf Likhovski (2006), Law and
Identity in Mandate Palestine, ISBN 908078
30178; University of North Carolina Press, pages 93
103.

"section 1083 A1 of the
before he has completed his sixteenth year efagl

a woman before she has completed her fourteenth

year of age cannot enter
BALos hijos de
vzZctimas de vi &llMumdo (Spain)d e

(in Spanish). May 4, 2013.

Chiebdwe WNEEFE erdp dnhildeamtyi |

Marriage is a Death Sentence for Many Young
Gi r Irepadts that the top five nations in the
world with highest obsergkchild marriage rates
0 Niger (75%), Chad (72%), Mali (71%),
Bangladesh (64%), Guinea (63%) are Islamic
majority countries.

Chil d marriages i mpact
rights such as access to education, freedom of
mavement, fldedondfrom viklenseh reduative
rights, and the right to consensual marriage. The
consequence of these violations impacts not only
the woman, but her children and broader
society® Although child marriage most often
stems from poverty and powerlessness, it only
further reinforce the gendered notions of
poverty and powerlessness stultifying the
physical, mental, intellectual and social
development of the girl child and heightening the
social isolation of the girl child. Evidence shows
that child marriage is a tool of oppressiohigh

asubordmaes hot jugy tneaworhan dut bes family.

Not only does child marriage perpetuate an inter
generational cycle of poverty and lack of
opportunity; it reinforces the subordinated nature

of dommuhitie$ ahati tcaditioraalty i sermes the ma r

powerful classeshy giving a girl child in
marriage to an older male. Child marriage often
partners young girls with men who are much
older. Girls find themselves in new homes with
greater responsibilities, without much autonomy
or decisioamaking power and unable to
negotate sexual experiences within the marriage.
Economic dependency and the lack of social
support also expose young married girls to other
kinds of violent trauma during marriagé.A
child bride is often regarded as a wifn-
training and is considered tbe docile and
malleable. This assumption exposes child brides
to the greater risk of domestic violence and

9 Clark, Shelley, Judith Bae, and Annie Dude.
2006. Protecting young women from HIV/AIDS: the

C aareo ragaibsh wehild t emd easlole$cént mamiage.

International Family Planning Perspectives 32(2): 79
88.
“hrinacent 9 anc 12i(citing Mata on yoany gids.who

mal t r at a daesmargsed being exposed ® idahestia dotersce in

BaRgiadeshp Bgypt, India, Jordan, Lebanon, Pakistan,
Turkey and elsewhere).



sexual abuse by her -inl awé s
(Chowdhury, F. D., 2004, [5])Domestic and
sexual violence from their husbands has lifelong,
devastating menta health consequences for
young girls because they are at a formative stage
of psychological development. Young married
women are also more vulnerable to sexual
exploitation which leads to economic abuse and
psychological violence. Child brides are also
forced into househol d
families which result in the exploitation of the
girl child. Since child marriages are contingent
upon large amounts of money exchanging hands,
child marriage amounts to trafficking in girls
(Warner, E., 2004[18]). Child marriage often
facilitates the trade in women as cheap labour
and has led to a rise in trafficking in women and
children. Child marriage is also used as a means
to conduct prostitution and bonded labour. Child
marriage also reinforces the idence of
infectious diseases, malnutrition, high child
mortality rates, low life expectancy for women,
and an integenerational cycle of girl child
abuse. Pregnanaglated death is a leading cause
of death for girls between 15 and 19 years of age.
The dangers of early marriage affect not only the
girl child but the child born to her as well.
Premature birth, low birth rate, and poor mental
and physical growth are some characteristics of
babies born to young mothers. The real costs
associ ated vheatthh andw ionfemé n 6
mortality are enormous. (Nancy, 1994, [6]).
Child marriages can have devastating
consequences on the sexual and reproductive
health of girls increasing the risk of maternal
mortality ® and morbidity and contracting

% The roots of maternal mortality have been linked to
infancy or even prior tdbirth. At these stages the
pregnant girl experiences calcium, vitamin, or iron
deficiencies which continue throughout her life
leading to several health and malnutrition problems
such as stunted growth, contracted pelvis, iron
deficiency anemia, all of wbh make pregnancy an
even more life threatening endeavor for the girl.
Underdeveloped and inadequately developed bodies,
which are the result of unfulfilled nutrition needs and
skeletal growth, lead to obstructed labor due to the
disproportion betweenthe el vi s si ze
head. Labor becomes a trying and frequently fatal
undertaking because the pelvis has not fully
developed for up to two years after menarche. Askari,

10

f a nsexually.

andChhé dbavtayads age

transmitted diseases, particularly
HIV/AIDS. Young girls, particularly those below
15 years of age, face serious reproductive health
hazards, sometimes losing their lives, as a result
of early pregnancies. Those under age 15 are five
times as likely to die as women timeir twenties.

In addition to their lack of power in relation to
their husbands and Haws, girls are further
exposed to sexual and reproductive health

| aprableamns becausd bfetheir lakoku knbwdedge,b s

information and access to sexual and
reproductive health seces, in particular, family
planning, anteatal, obstetrics, and pesatal
care. Countless studies have proven that early
marriage is universally associated with low
levels of schooling?® After marriage, young
married girls06 accemss t
formal education is severely limited because of
restrictions placed on mobility, domestic
burdens, childbearing, and social norms that
view marriage and schooling as incompatible.
Since in most cultures girls leave their parental
home upon marriage, marts tend not to invest

in the education of daughters because the
benefits of their investment will be lost. Child
marriage, early childbearing, and lack of access
to continued educational opportunities also limit
young womenos access
opportwnities. Without education, girls and adult
women have fewer opportunities to earn an
mcome, financially provide for herself and her
children. This makes girls more vulnerable to
persistent poverty if their spouses die, abandon,
or divorce thenf® Child mariage is also been
associated with early widowhood, divorce and
abandonment, which  often results in
Afeminization of povertyc

0

Ladan. The Convention on the Rights of the Child:

The Necessity of Adding a Rrision to Ban Child
Marriages. Journal of International & Comparative

Law. Fall 1998.

Al an Guttmacher Ilnstitute
Wor l d: Young Womends Sexua
Livesd and Forum on Marria
Women and Girl  gbh2006) Chwhb
and Violat
Human Rights Watch, 14 June 2013 at
http://www.hrw.org/news/2013/06/144Hhild-
marriageandviolationsgirls-rights



3. 0 International human rights norms that
address the issue concerning child marriage

In 1945, the United Nations Charter rfaafied a
faith in fundamental human rights and in the
equal rights of men and women and encouraged
respect for human rights and for fundamental
freedoms without distinction as to sex. The
Universal Declaration of Human Rights similarly
promoted the dignityand worth of the human
person and the equal rights of men and woffien.
It specified sex as being among the
impermissible grounds of differentiation and
provided an equal protection clause. Despite the
fact that the Universal Declaration does not in
and ofitself have legal effect on all states, it is
morally persuasive and is considered part of
customary international law. Provisions for
equality of the sexes in the enjoyment of rights
are provided for in all the major human rights
covenants of the United d&ions. The 1979
Convention on the Elimination of Discrimination
against Women (CEDAW) provides for the
prohibition of Child Marriage in Article 1¥.
While child marriage per se is not reffered to in
the 1989 Convention on the Rights of the Child
(CRC), tre Convention contains a provision
calling for the abolishment of traditional
practices prejudial to the health of childferin
addition, child marriage is connected to other
chil drenos rights,
their views freely, the right tprotection from all
forms of abuse, and the right to be protected
from harmful traditional practices and is often
addressed by the Committee on the Rights of the
Child. The CRC prohibits States parties from
permitting or giving validity to a marriage
between persons who have not attained their
majority’’. In the context of the Convention on
the Rights of the Chil

% The Universal Declaration of Human Rights, G.A.
Res. 217, U.N. Doc. /810, at 71 (1948); Article 7
reads in part: All are equal before the law and are
entitled without any discrimination to equal protection

R
g’aper. Biftsion%

states:

human being below the age of 18 years unless,
under the law applicable to the child, majority is
attained e d&rn1998g[11)..
The Committee on the Rights of Child considers
that the minimum age for marriage must be 18
years for both man and woman. Child marriage
is among the most frequently addressed issues by
both the CRC and CEDAW Committees in their
dialogue vith State parties and in Concluding
Observation$®. Both the CRC and CEDAW
Committees have emphasized the
complementary and mutually reinforcing features
of the two Conventions. The call for equality for
women and girls applies to all ages, including the
girl child. While the CRC does not specifically
prohibit child marriage, reading the CRC in light
of the CEDAW provides an urgent rationale to
abolish early mariagé  The fAbest
the childo principle i
for evaluating thdaws and practices of States
with respect to the protection of children. Since
empirical evidence reveals that girls who marry
early are often exposed to violence, divorce,
abandonment, and poverty, and in light of the
best interest of the child principl&tates must
take legal action to abolish child marriafedo
pursue the best interests of children, parents and
governments are responsible for protecting their
childrenos heal t h,
overall weltbeing to the best of their capties.

suchSiaset hcehi t dghmartrd agegp rheas

health, particularly her sexual and reproductive
health, which often results in maternal mortality
and morbidity due to early pregnancies, States
are obliged under the

% Goonesekere, Savitri & De Sihkde Alwis, Rangita
(2005).Womends and Childrenoés
ights Based Agﬁ)acl t%a Development. Working
licy

Pb nd B]zﬁwrﬁnﬂ.%NlC%ryaﬁ ry
page 14.
* |pid.
%0 Article 3 (1) of the of the Convention on the Rights
of t he Chil d, 1989

concerning children, whether undertaken by public or
private social welfare institutions, courts of law,

(Ladar

educa

guar ant

of the law.

BArticle 16 (2),
marriage of a child shall
% Article 24 (3) of the Convention on the Rights of
the Child, 1989.

" Article 16 (2) of the Convention on the Rights of
the Child, 1989.

adriiirlistragive auéhorities torhlaglslative matlies,t thee

besh vnterestso of | tleeg Ghild shdll fbe cat primaryn d - ¢
consideration. 0 Article 19
requires States to take all appropriate measures to
protect the child from all forms of abuse, neglect, or
maltreatment while in the care of parents.

11



and appropate measures with a view to
abolishing traditional practices prejudicial to the
heal t h 0% Inaction dn dhe part of the
States to eliminate child marriages also violates
the principle of life, survival and development
and t he gi tolthe kighest atlatnable r i
standard of health under the CRCand the
CEDAW * . Sexual and reproductive health
problems linked to early marriage is also a result
of general lack of information and education on
sexual and reproductive health issues and thus
viol at es CEDAWOG s entit]l
shall have access to the necessary information,
education and means to enable to decide freely
and responsibly on the number and spacing of
their children®*

Apart from the violation of health rights, early
marriage dd r upts gi rl sé
as guaranteed by the CEDAMand the CR&

3L Article 24.3 of the Convention on the Rights of the
Child, 1989.

32 Article 6 of the Convention on the Rights of the
Child, 1989 states (1) States Parties recognize that
every child has the inherent right to life (2) States
Parties shall ensure to the maximum extent possible
the survival and development of the child. 23 6f
the CRC states that
of the child to the enjoyment of the highest attainable
standard of health and to facilities for the treatment of
illness and rehabilitation of health. States Parties shall
strive to ensure thato child is deprived of his or her
right of access to such health care services.

% Article 12 of the Convention on the Elimination of
Discrimination against Women 1979 (CEDAW)
guarantees nediscrimination on the grounds of sex
in the field of health carand access to health care
services, including those related to family planning
and pregnancy.

3 please refer to Article 16 (e) of the Convention on
the Elimination of Discrimination against Women
1979 (CEDAW).

% Article 10 (a) of the Convention on the Elimation

of Discrimination against Women 1979 (CEDAW)
guarantees that equality in psehool, general,
technical, professional and higher technical education,
as well as in all types of vocational training.

% A minimum age for completion of compulsory
educdion is not mentioned in the CRC, however,
CRC Committeeds
require States to
adopted to make primary education compulsory and
available free for all, particularly children, indicating

12

evne me rs .

school i

and employment rights including vocational
training affirmed in the CEDAW! In light of

early childbearing that mostly follows child
marriage, the CEDAW Committee has cogently
emphasized the negative effects child marriage

lgab on the education and employment of girls,
stating that fAthe respon:
to bear and raise children affect their right of
access to education, employment and other
activities related tdheir personal development.
They also impose inequitable burdens of work on
ot Hfrahte wiogmens t o
are the rights of adults and not children and
adolescents® The CRC endorses both the
principle of the #hmst i
the fevolving capadityo
Reading these two articles together implies that
children incapable of judgment are entitled to

ng opportunities

the mhimum age for enrolment in primary school, the
minimum and maximum ages for compulsory
educationéo I n Article 28 (
the Rights of the Child, 1989 provides that States
should encourage the development of different forms

of secondary @ucation, including vocational
education, make them accessible to every child, and

take appropriate measures such as the introduction of

free education and offering financial assistance.

ma

St at e sSimdaHyp CEDRW fclearly @uparamteee the kegual r i g

access to education fgirls and women.

3" please refer to Article 11.1 (c) of the Convention on
the Elimination of Discrimination against Women
1979 (CEDAW).

¥ Cook, Rebecca. (1994) .
Human Rights: the Promotion and Protection of
Womendés Health through I nte
Law. Geneva: WHO at page 32.

%9 Accordingly, early marriage also being regard to

have violates the principle of no digmination

(Article 2), as it fall disproportionately on girls; the
adverse consequences of early marriage violates the
principle of t he chil dés
development (Article 6); thus, early marriage will not

be in the girl és best inter
40 Article 5 of the Convention also requires that:
ifStates Parties shall respe
and duties of parents or, where applicable, the
members of the extended family or community as
provided for by local custom, legal guardians or other
persons legally responsible for the child, to provide,

Wi

Gui del i neimaniaoner coRsistert with the evoRiegrapactties of
i ndi c atheechild, appropriate ditedtienuahdaguidamoe ia thel r e S

exercise by the child of the rights recognized in the
present Convention. o



appropriate direction and guidance from parents
or guardians. The social pressure on young
brides to bear a clilimmediately after marriage
is enormous. It is often a way of establishing
their worth as wife, daughteand sistefin-law.
Child brides do not have the autonomy to
negotiate with their spouse, nor the information
and services to delay the birth of thehildren.
This results in the denial of the right to decide
freely and responsibly on the number and
spacing of their children which is recognized in
the CEDAW. Other international agreements
related to child marriage are the Convention on
Consent to Mariage, Minimum Age for
Marriage and Registration of Marriages, the
African Charter on the Rights and Welfare of the
Child, and the Protocol to the African Charter on
Human and Peopl ebs
Women in Africa. Child marriage was also
identified by the Pam\frican Forum against the
Sexual Exploitation of Children as a type of
commercial sexual exploitation of children.

4.0 The issue of child marriage in Malaysia

In Malaysia, it is irony that a young girl under
the age of 16 cannot legalldrive or buy
cigarettes. They canoét
or go clubbing but they can marry lawfully. And
many are increasingly doing so, according to
statistics given from the Malaysian Syariah
Judiciary Deparhent (JKSMJ™. In 2012, there
were aroundl,165 applications for marriage in
which one party, usually the bride, is younger
than the legal marrying age. The Syariah Courts
approved 1,022 of them. This is an increase from
the previous year of 2011 record, when some 900
marriages involving at leagtne Muslim minor
were approved. As of May 2013, JKSM received
600 marriage applications, of which 446 had
been approved. In Malaysia, the legal minimum
marriage age is 18, but it is 16 for Muslim girls.
Those aged below 16 can marry with the consent

1 Jabatan Kehakien Syariah MalaysigJKSM) (In
English Malaysian Syariah Judiciary Depaent) was
established by the Malaysian Federal Government in
1996 and headed by the Syariah Chief Justice of
Malaysia. Its a central agency that allow the
realization of the standawhtion of the Islamic legal
system in the country.
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of the Syariah Court. Malaysia, along with over
90 other countries, adopted a United Nations
resolution to end child, early or forced marriages,
at the Human Rights Council which have taken
place in mid of 2013. .

However, J KSMb6s dat a S
marriage is very much rampant in the country.
Sisters in Islam (SISj, one of the prominent
Malaysian Noni Governmental Organization
(NGOs) which have been dealing with the issue
of child marriage in Malaysia for many years
said it was shocking that child maga still
existed in the country because of loopholes in the
marriage laws and a continuing belief that girls
should be married off once they reached puberty.
The legal officer for the group, Kartina Mohd

Ri gistodr obn habe sRiagleds thfat f

findings that child marriage is harmful to
children and girls, in particular, are vulnerable to
abuse, health problems, difficulty in accessing
education and loss of childhood and
adol escenceo. Given the
Government needed to review the prauis in
secular, customary and Syariah law that currently
permitted girls under the age of 18 to marry, said
United Nations Population Fund (UNFPA)
®lalagsin programmnb adviser Gaira Blemmmo v i e
She further added that
alternatives and morerogressive options that
will allow our young to achieve the fullest extent
of t heir potential s.
physical health of girls who marry and conceive
too earl y. AfAs a resul t,
in Malaysia today who die of mateal health
complications  during  delivery, this s
unacceptable, and efforts must be taken to
provide genuine alternatives and {gaving
choices to these young

ATh

According to the Department of Islamic
Development Malaysia (JAKIM}® Director

42 Sisters in Islam(SIS) (In Malay: Persaudaraan
Wanita Islam) is an Islamic group in Malaysia that
advocates for equal rights for women, the issue
pertaining to human rights, and justice in Malaysia
ard throughout the world. The group first assembled
in 1987.

“3|n 1968, the Malaysian Council of Rulers decided
that there was a need for a body that could mobilise



Genenl Datuk Haji Othman Muapha, getting
married at an early
but the marrying couple have to be mature
enough to understand that with matrimony comes
great responsibilityo.
they are prepared for maed life and if they are
equipped with the right knowledge, especially
what it means to be a husband or wife in Islam.
Most importantly, they need to understand the
real reason why they are marrying. He added
t hat nlf it i s jusires, t o
they need to know that it will not lead to a happy
and |l asting uniono. He
of the Malaysian Islamic Family Law (Federal
Territories) Act 199§ stated that the minimum
legal age for Muslim boys is 18, and a Muslim
girl is 16. Those younger individual are allowed

to marry with the written permission from the
Syariah Court after both sets of parents put in an
application to formalise their nuptials. Marriage
and starting a family is a big responsibility, one
that is not to be t@n lightly. Thus it is important
that the Syariah Court to do a thorough
assessment of the couple readiness and a
thorough check on the parents before giving its
approval.

the development and progress of Muslims in
Mal aysi a, in Il i ne wi th
Islamic country which was growing in strength as
well as fast gaining worldwide recognition. In
realising the fact, a secretariat for the National
Council of Islamic Affairs of Malaysia was formed to
protect the purity of faith and the teachings of Islam.
This secretariat was later expanded to become the
Rel i gi ous Di vision,
which was later upgraded to become the Islamic
Affairs Division (BAHEIS. On £ January 1997, in
line with the countryds
and pogress, the Department of Islamic Development
Malaysia (JAKIM) was established by the
Government of Malaysia to take over the role of
BAHEIS Basically, the main objective of the Islamic
Affairs Administration is iTo ensure that the
development plans for h& ummah and the
development of Islam in the country is implemented
in an integrated manner based on effective plans and
coordination 0

“Mal aysiadbs constitution
law systems to cater to its ndfuslim and Muslim
citizens. The Islamic Family Law (Federal Territories)
Act of 1984 (Act 303) established a set of laws
concerning Muslim marriage and family rights.
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4.1 An overview over the Malaysian legal
not forbidden in |

The law of Malaysiais mainly basd on the
doimraon clawu [edale systeans (Abdul Kumio w
Yaacob, 1981 [3]). This was a direct result of the
colonisation of Malaya, Sarawak, and North
Borneo by Britain between the early 19th century
to 1960s. The supreme law of the land is the
Federal Constitution of Malaysia. ** The

copddittitipns detg out thee iegal franeewarkadnd d e

rights of Malaysian citizens. (Ibrahim, A., 1995,

[P iMalaysiad as ocaufederatibnadount8/ewhithi o n

consists of 14 states, law can be enacted either
through federal level or state level. Federalda
enacted by the Parliament of Malaysia and apply
throughout the country. There are also state laws
enacted by the State Legislative Assemblies
which applies in the particular state. The
Malaysian Parliament has the exclusive power to
make laws over matte falling under the Federal
List provided under the Federal Constitution
itself (such as citizenship, defence, internal
security, civil and criminal law, finance, trade,
commerce and industry, education, labour, and
tourism) whereas each State, throughs it
Legislative Assembly, has legislative power over
matters under the State List of the similar Federal
nstitution (such land, Jlocal vernment,

ot #’ u r{s[ (%é/y?ri%h C%L}rté/{ﬁsl?a%e ho ié]eaysa1 n

and State public works).

However, the Malaysian Parliament and the State
legislatures can share the power to make laws
over matters under the Concurrent List (such as

Pr i mewatdtli sppiet @ahd® Rous@ PLutr Arfiteen ¥5

provides that in the event of conflict, Federal law

9 o
Constitution, where: the Federal List is set out in
List I, the State List in List Il, and the Concurrent
List in List Ill. There are also supplements to the
State List (List IIA) andhe Concurrent List (List
[lIA) that applies only to the state of Sabah and

ill il te law, These li t out
s i REER o Tof e Matayliin. FeabrHme T

“ Article 4(1) of the Malaysian Federal Constitution

law of the Federation and any law which is passed
after Merdeka Day (31 August 1957) which is

inconsistent with the Constitution shall to the extent
ofthenconsi stency be voido.

tWwat séghmreatCeon



Sarawak (Eastern Malaysia). These give the two
states legislative powers over matters such as
native law and customs, ports and harbours
(other than those declared to be fedetdayjdro
electricity and personal law relating to marriage,
divorce, family law, gifts and intestac$’
Malaysian Parliament is allowed to make laws
on matters falling under the State List in certain
limited cases, such as for the purposes of
implementing annternational treaty entered into
by Malaysia or for the creation of uniform State
laws. (Ibrahim. A., 1992, [10]). However, before
any such law can be effective in a State, it must
be ratified by law by its State Legislature. The
only except is where thdaw passed by
Parliament relates to land law (such as the
registration of land titles and compulsory
acquisition of land) and local government. The
constitution of Malaysia also provides for a
unique dual justice system namely the common
law and syariah l&s. (criminal and civil) (Abdul
Hamid Omar, 19942]). The dual system of law

in Malaysia is provided under Article 121(1A) of
the Federal Constitution of Malaysia. Looking at
the Malaysian legal system as a whole, syariah
law plays a relatively small relin defining the
laws on the country. It only applies to Muslims.
With regards to civil law, the Syariah courts has
jurisdiction in personal law matters, for example
marriage, inheritance, and apostasy. (Farid
Sufian Shuaib, 2003, [8]). In some statesréhe
are syariah criminal laws. Their jurisdiction is
however limited to imposing fines for an amount
not more than RM 5000, whipping not more than
6 strokes and imprisonment to not more than 3
years. (Farid Sufian Shuaib, Tajul Aris Ahmad
Bustami & Mohd. Hsham Mohd Kamal, 2001,

[7D.

4.2 The applicability of criminal law over the
issue of child marriage in Malaysia

Crime, a necessary evil in human society, is a
deliberate act that results in harm, physical or
otherwise, toward another in a manner probibit

“° please refer td\rticles 731 79 of the Malaysian

Federal Constitution which provides for the
legislative powers for both Federal & State
government in Malaysia.
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by law. In every crime there is intention to
commit the crime, preparation to commit the
crime, attempt to commit the crime, and the
completion of the crime. If the perpetrator
succeeded in the attempt he would be deemed to
have committed the offence. &ime is deemed
completed when the requirement of the law
concerningactus reugelements of the offence)
and mens rea(guilty mind) has been satisfied.
The maximactus non facit reum, nisi mens sit
rea explains the principle that an act does not
make a person guilty of a crime unless his mind
was also guilty. Where the requirement of the
law concerningactus reusindmens redhas been
satisfied, the accused shall be deemed guilty of
the offence. But ithe distinct ingredients of the
offence and the intention of the commission or
omission cannot be shown, no crime would have
been committed and the accused would be
entitled to an acquittal.

Having said the above, it is noted that Malaysia,
a country wih multi-cultural races and mudti
religious society, like many other countries in
world, place high regards to good behaviour and
morality. The above is clearly spelled out in the
Rukunegara(National Principles). Further, the
Malaysian Court of Appeal inthe case of
Lembaga Tatatertib Perkhidmatan Awam
Hospital Besar Pulau Pinang & Anor Utra Badi
K Perumal?’ stated inter alia, thatt is a
fundamental right of every person within the
shores of Malaysia to live with common human
dignity.
respect and the protection of the physical and
moral integrity.The Malaysian Penal Code (Act
574), which deals withalmost all the crime
happening in the societyjs the principal
Malaysian statute relating to criminal offences
commited within Malaysia and criminal
offences committed beyond, but which by law
may be tried within Malaysid® The said
Malaysian Penal Code is the primary legislation
that consists of 511 sections that encompass the

47[2000]3 CLJ 224.

“8 The Malaysian Penal Code (Act 574) has its origin
from the Indian Penal Code of 186lherefore many

of the Indian authority is bound to be persuasive and
should be treated with respect. Please refer to the local
case of of Ling Kai Huat v PP [1966] 1 MI1123.

T h e dignity mcudes the r s 0 |



wide range of criminal offences that are
punishable in the court of law in Malay$faThe
Code which is based on the Indian Penal Code of
1860° was firstadopted wholesalim the Straits
Settlements in 1871by the British colonial
authorities The Code has been revised in 1997
as Act574 and aples throughout Malaysian

the Penal Code, the main section that can be
focus on with regard to the issue of child
marriage is section 375 of the Penal Code which
provide for the offence of rape. The offence of

“9The Malaysia Criminal Procedure Code (CPC) (Act
593) was promulgated to regulate the administration
of the criminal justice or procedure in Malaysia. The
CPCinter alia provides the ways in which an arrest,
search, police investigations and trigdgse to be
conducted throughout Malaysia. It has to be noted that
the basic rights of an individual are enumerated in the
Federal Constitution of Malaysia. As such there are
essential procedures in law that strikes the balance
between protection of societgggainst criminals as
wel | as to uphold the
unt il p r o \Aecardingiy thére sré basic
fundamental rules and procedures that are to be
adhered to in restraining a potential offender and
amongst other things the follovgnare the primary
constitutional and or international rights of an
individual: A right to be informed of the ground of his
arrest and the right to representation upon arrest
(Article 5 clause (3) of the Federal Constitution); A
right to be produced befommourt within 24 hours of
arrest (Section 117 of CPC); The right to be informed
whether the offence is bailable or nbailable;
Search is to be carried out on the offender and
premises within the purview of the criminal rules and
regulations; and Any restint of the arrested
individual should be carried out within the purview of
the Police Act 1967 and general restraint procedure of
the CPC and the Lock up Rules. Following from the
above it is evident that an arrested person must be
given opportunity to dend himself following the
maxim nemo judex in causa sua potemtd audi
altrem partem Further, at all times a person who is
charged is also entitled to the defenceaatrefois
aquit and autrefois convictat all times i.e. an
individual can be chargednd convicted only once

for a crime.

**The Indian Penal Code was drafted by First Law
Commission with Lord Macaulay as the chairman.
The draft of the Code was then reviewed by Sir
Barnes Peacock, Chief Justice and the puisne Judges
of the Calcutta Supreme Court, who were members of
the Legisléive Council, and was passed into law in
1860: see http://wapedia.mobi/en/Indian_Penal_Code.
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rape,which is rampant in this countig aserious
and heinous crime, a violation of human rights,
human decency and human digniyd thus,
justifies a deterrent sentente.

Rapeis said to be committed by a man when he
has sexual intercourse with a woman under
circumstances falling under any thie following
descriptions: (a) against her will; (b) without her
consent; (c) with her consent, when her consent
has been obtained by putting her in fear of death
or hurt to herself or any other person, or obtained
under a misconception of fact and timean
knows or has reason to believe that the consent
was given in consequence of such
misconception; (d) with her consent, when the
man knows that he is not her husband, and her
consent is given because she believes that he is
another man to whom she is believes herself

to be lawfully married or to whom she would
consent; (e) with her consent, when, at the time
she is wnable & t
understand the nature and consequences of that
to which she gives consent; (f) with her consent,
when the consent is obtained by using his
position of authority over her or because of
professional relationship or other relationship of
trust in relation to her; and (g) with or without
her consent, when she is under sixteen years of
age. As from the abové& absolve a person from
criminal liability, consent must be given freely
without any fear of injury or under
misconception of fact. However, sexual
intercourse with a girl under the age of sixteen
shall be construed as rape, irrespective of
whether she awsented to the act or nSt. The
punishment for rape is governed by section 376
(1) of the Penal Code namely, imprisonment for
a term which may extend to twenty years, and
shall also be liable to whipping.

In some common law jurisdictionstatutory rape
is regarded as sexual activity in which one
person is below the age required to legally
consent to the behavidr.Although it usually

*l SeeOng Lai Kim v Public Prosecutof1991] 3
MLJ 111 at 115.

*2 geeNelson Gnanaregasam v F2010]3 CLJ561.

%3 Statutory Rape Known to Law Enforcement. (PDF).
U.S. Department of Justice Office of Juvenile



refers to adults engaging in sex with minors
under the age of consent it is a generic term, and
very few jurisdictions us the actual term
statutory rapein the language of statutes.
Different countries use many different statutory
terms for the crime, such asxual assauliSA),
rape of a childROAC), corruption of a minor
(COAM), unlawful sex with a mino(USWAM),
carnal knowledge of a minor(CKOAM),
unlawful carnal knowledge (UCK), sexual
batteryor simply carnal knowledgeln statutory
rape, overt force or threat need not be present.
Statutory rape laws presume coercion, because a
minor or mentally challenged aduis legally
incapable of giving consent to the act. The term
statutory rapeenerally refers to sex between an
adult and a sexually mature minor past the age of
puberty. Sexual relations with a prepubescent
child, generically calledchild sexual abuser
molestation are typically treated as a more
serious crime. Statutory rape laws are based on
the premise that until a person reaches a certain
age, that individual is legally incapable of
consenting to sexual intercourse. Thus, the law
assumes, even if he ghe willingly engages in
sexual intercourse, the sex is not consensual.
Critics argue that an age limit cannot be used to
determine the ability to consent to sex, since a
young teenager might possess enough social
sense to make informed and mature dens
about sex, while some adults might never
develop the ability to make mature choices about
sex, as even many mentally healthy individuals
remain naive and easily manipulated throughout
their lives>®

Another rationale comes from the fact that
minors ae generally economically, socially, and
legally unequal to adults. By making it illegal for
an adult to have sex with a minor, statutory rape

Justice and Delinquency PreventidRetrieved 2008
03-24.

“State Legislatorsao
Issues. (PDF). U.S Department of Justiceffice for
Victims of Crime Retrieved 20083-24.

® Can S3atutory Rape Laws Be Effective in
Preventing Adolescent Pregnancy? Guttmacher
Institute Retrieved 20083-24.

*please refer tethe pros and cons of statutory rape
laws Cable News Network. 20@%®-13. Retrieved
200803-24.
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laws aim to give the minor some protection
against adults in a position of power over the
youth> Another argumenpresented in defense

of statutory rape laws relates to the difficulty in
prosecuting rape (against a victim of any age) in

the courtroom. Because forced sexual intercourse

with a minor is considered to be a particularly
heinous form of rape, these lawslieve the
prosecution of the burden to prove lack of
consent. This makes conviction more frequent in
cases involving minors. The original purpose of
statutory rape laws was to protect young, unwed
females from males who might impregnate them
and not takeesponsibility by providing support
for the child.In the past, the solution to such
probl ems wa s of ten a
forced marriage called for by the parents of the
girl in question. This rationale aims to preserve
the marriage ability of the diand to prevent
unwanted teenage pregnancy. Historically a man
could defend himself against statutory rape
charges by proving that his victim was already
sexually experienced prior to their encounter
(and thus not subject to being corrupted by the
defena nt ) . A requirement
previously chaste <char
in some United States of America states until as
late as the 19905.

In early January, 2014 the parliament of
Morocco has unanimously amended an article of
their Renal Code that allowed rapists of underage
girls to avoid prosecution under statutory rape by
marrying their victims. The move follows
intensive lobbying by activists for better
protection of young rape victims. The
amendment has been welcomed by many muma
rights groups. Article 475 of the Moroccan Penal
Code generated unprecedented public criticism.
It was first pr op o4ed d

government a year ago. But the issue came to

public prominence in 2012 when -{®arold
Amina Filali killed heself after being forced to

Ha n d bmarrl herf rapist. She accusédoMouystapgha petlak,

Stat e
Issues (PDF). U.S Department of Justidgeffice for
Victims of Crime Retrieved 20083-24.

8 Please refer t&. Cocca, Jailbait: The politics of
statutory rape laws in the United States. SUNY Press
(2004)
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who at the time was about 25, of physical abuse
after they married, which he denies. After seven
months of marriage, Ms Filali swallowed rat
poison. The case shocked many people in
Morocco, received extensive media coverage and
sparked protests in the capital Rabat and other
cities. Article 475 of the Code provides for a
prison term of one to five years for anyone who
Afabducts or deceiveso
threat or fraudo r attempts to
second clause of the article specifies that when
the wvictim marries the
longer be prosecuted except by persons
empowered to demand the annulment of the
marriage and then only after the annulment has
be e n procl ai med?o. Thi s
prosecutors from independently pursuing rape
charges. In conservative rural parts of Morocco,
an unmarried girl or woman who has lost her
virginity - even through rape is considered to
have dishonoured her familand no longer
suitable for marriage. Some families believe that
marrying the rapist addresses these problems.
While welcoming the move, many human rights
groups in the country say that much still needs to
be done to promote gender equality, protect
womenand outlaw child marriage in the North
African country®

4.3 The implementation of Islamic family and
criminal law over the issue of child marriage
in Malaysia

As mentioned earlier, the administration of
Islamic law in Malaysia including criminal
aspect of it is through Syariah Court. (Wan Arfah
Hamzah and Ramy Bulan, , 2003, [19]). The
Syariah courts are an integral part of the court
system in Malaysia and are distinct from the civil
courts as to their function and jurisdictith.

“Please refer to the
vicims and the law, 28 January 2014 at
http://www.aljazeera.com/indepth/features/2014/01/m
oroccachild-rapevictims-law

® Shariah courts in every state in this country
dispense justice independently dEtcivil courts.In
Sukma Darmawan Sasmitaat Madja v Ketua Pengarah
Penjara Malaysia & Anof1999] 2 MLJ 241 (FC),
Mohd Eusoff CJ stated
courts in each State and in the Federal Territories
have their own officers to investigatnd prosecute
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The constitution organisation and procedure of
the Syariah courts are state matters over which
the state has the exclusive legislative and
executive authority® The Syariah courts were
established under the State enactnféatsd the
court derives its jurisdiction underteie law
enacted pursuant to article 74(2) of the
Malaysian Federal Constitution following

a panagrapb i, Statevliist di theuNinth\vSchedule of ¢ e |
dtlee Federal Condgitution ahdhire the case of the

Federal Territories (2A), by virtue of item 6(e) of
the Eedegpak ListTlze tjuasdiction dftthés coargis
only on matters which the various state
Legislatures have enacted as conferring
jurisdiction on thenf® The approach to be taken
in edétdrnaininy iitsy jirisdictionp is ¢he eubjecs
matter approach and not the remedy prayed
appoach, that is, to look into the State
enactments to see whether or not the Syariah
courts have been expressly conferred jurisdiction

no

cases in their own courts. Their court system is
similar to and running parallel with the civil court
system. It has its own Syariah subordinate court, the
Syariah High Court and Syariah Appeal Court. The
decisions of the Syariah subordinatourt are
appealable to the Syariah High Court, and the Syariah
Court of Appeal hears appeals from their High Courts.

The Chief Syariah Judge is the head of the Syariah
courts and the Chief Syariah Prosecutor has the power

to institute, conduct or discontie any proceeding for

an offence bef oArticle 8221ASoy ar i a |l
the Federal Constitution draws a clear dichotomy
between the respective jurisdictions of the civil courts

and the Shariah courts. As observed by the late
Marhum Harun Hashim SCJ iMohamed Habibullah

Bin Mahmood v Faridah Bte Dato Talid992] 2

ML J 793, it he Civil Court
jurisdiction in respect of any matter within the
jurisdiction of the Shariah
¢l SeeMajlis Ugama Islam Pulau Pinang & Seberang

Perai v ShaikZolkafflily bin Shaik Natar & Anor
child rape
0r known as o6ordinanced in
%3 SeeMajlis Ugama Islam Pulau Pinang & Seberang

Perai v Shaik Zolkafflily bin Shaik Natar & Anor

[2003] 3 MLJ 705 (FC). The exception however, is
conversion at of Islam. Although it is not regulated

by all the state enactments, it still falls clearly within

the exclusive jurisdiction of the Syariah court. See

t h aSwoan Sidgh @/l Bikar Singh v PehltubuhaB Kebajikaa h

Islam Malaysia (PERKIM) Kedah & Anof1999] 1
MLJ 489 (FC).



on a given matte? The exception however is
conversion out of IslamMurtad), although may
not have been regulated by tiwarious state
enactments, falls under the exclusive jurisdiction
of the Syariah court® Furthermore, the
jurisdiction of Syariah courts is limited only to
persons professing the religion of Is/%mand,
being a State court, its jurisdiction and power lies

% SeeNg Wan Chan v Majlis Ugama Islam Wilayah
Persekutuan & Anof1991] 3 MLJ 487;Mohamed
Habibullah bin

Mahmood v Faridah bte Dato Talib [1992] 2 MLJ 793
(SC); Majlis Agama Islam Pulau Pinang v Isa Abdul
Rahman & Anor [1992] 2 MLJ 244, Bethinasamy

v Majlis Ugama Islam Pulau Pinang & Anor [1993] 2
MLJ 166; Lim Chan Seng v Pengarah Jabatan Ugama
Islam Pulau Pinang [1996] 3 CLJ 231; Barkath Ali
bin Abu Backer v Anwar Kabir bin Abu Backer &
Ors [1997] 4 MLj 389; Shaik Zolkaffily bin Shaik
Natar & Ors (sued as trustees of the estate of Sheik
Eusoff bin Sheik Latiff, deceased) v Majlis Agama
Islam Pulau Pinang & Seberang Perai [1997] 3 MLJ
281; Nor Kursiah bte Baharuddin v Shabhril bin Lamin
& Anor [1997] 1 MLJ 537; Sukma Darmawan
Sasmitaa Madj v Ketua Pengarah Penjara Malaysia
& Anor [1999] 2 MLJ 241 (FC); Abdul Shaik bin Md
Ibrahim & Anor v Hussein bin Ibrahim & Ors [1999]

5 MLJ 618; Mohd Hanif bin Farikullah v Bushra
Chaudri [2001] 5 MLJ 533; Lina Joy v Majlis Agama
Islam Wilayah Persekutua& Anor [2004] 2 MLJ
119; Shamala Sathiyaseelan v Dr Jeyaganesh C
Mogarajah [2004] 1 CLJ 505; Kamariah bte Ali &
Anor v Government of the State of Kelantan [2005] 2
ShLR 93 (FC).

% See Soon Singh a/l Bikar Singh v Pertubuhan
Kebajikan Islam Malaysia (PERKI) Kedah & Anor
[1999] 1 MLJ 489 (FC); Priyathaseny & Ors v
Pegawai Penguatkuasa Agama Jabatan Hal Ehwal
Agama Islam Perak & Ors [2003] 2 MLJ 302;
Zubeydah bte Shaik Mohd v Kalaichelvan a/l
Alagapah & Ors [2003] 2 MLJ 471; Tongiah Jumali
& Anor v KerajaarNegeri Johor & Ors [2004] 1 MLJ
40; Nedunchelian V Uthiradam v Nurshafigah Mah
Singai Annal & Ors [2005] 2 CLJ 30&amariah bte

Ali & Anor. v Government of the State of Kelantan &
Anor. [2005] 2 Sh.LR

% Federal Constitution Sc Listll, item1. For
persons professing religion of Islam or Muslim, see
the Administration of Islamic Law (Federal
Territories) Act 1993 (Act 505) s 2. See also Federal
Constitution, Ar t 160 for
Lina Joy v Majlis Agama Islam Wilayah & Anor
[2004] 2 MLJ 119 (HC).
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within the boundaries of the respective Sfate.
The jurisdiction and powers of these courts are
found in the state enactment&. The state
enactments provide for both the civil and
criminal jurisdiction of the Syariah courts. A
number of criminal offenceshich may be tried

in the Syariah courts are listed in the state
enactments. In criminal matters, the jurisdiction
of Syariah courts is limited to that conferred by
the Malaysian Federal Constitution. The
Malaysian Parliament has furthermore enacted
the Syriah Courts (Criminal Jurisdiction) Act
1965 limiting the jurisdiction of Syariah couffs.

" See the 9th Schedule of the Malaysian Federal
Constitution, Item 1 of the State List and item 6(e) of
the Federal List.

% SeeAdministration of the Syariah Court Enactment
1991 (Perlis) (Enactment No 5 of 1991); Syariah
Court Enactment 1993Kedah) (Enact No 4 of
1993); Administration of Islamic Religious Affairs
Enactment 1993 (Penang) (Enactment No 7 of 1993);
Administration of the Syariah Court Enactment 1982
(Kelantan) (Enactment No 3 of 1982); Administration
of the Syariah Court (AmendEnactment 1998
(Kelantan) (Enact No 2 of 1998); Syariah Court
Enactment 2001 (Terengganu) (Enactment No 3 of
2001); Administration of Islamic Law Enactment
1992 (Perak) (Enactment No 2 of 1992);
Administration of Islamic Law Enactment 1989
(Selangor) (Bactment No 2 of 1989); Administration
of Islamic Law Enactment 1991 (Negeri Sembilan)
(Enactment No 1 of 1991); Administration of Syariah
Court Enactment 1985 (Malacca) (Enactment No 6 of
1985); Syariah Court Enactment 1993 (Johor) (Enact
No 12 of 1993) Administration of Islamic Law
Enactment 1991 (Pahang) (Enactment No 3 of 1991);
Syariah Court Ordinance 1991 (Sarawak) (No 4 of
1991); Syariah Court Enactment 1992 (Sabah) (No 4
of 1992); and Administration of Islamic Law (Federal
Territories) Act 1993Act 505).

1t was in 1965 when the Parliament enacted the
Muslim Courts (Criminal Jurisdiction) Act 1965 (No
23 of 1965). The Act provided that the jurisdiction of
the Muslim courts shall not be exercised in respect of
any offence punishable with impoisment for a term
exceeding six months or with any fine exceeding one
thousand dollars or with both. It applied only to the
States of Malaya. In 1984, the Muslim Courts
(Criminal Jurisdiction) Act 1965 was amended by the
Muslim Courts (Criminal Jurisdictig (Amendment)

Adt 1984 (Aa AGL2) dvMah leshgnded th& Mgsim s e e

courts criminal jurisdiction. It provided that the
jurisdiction of the Muslim courts shall not be



With regard to the issue of child marriage, as
mentioned earlier the Malaysian Islamic Family
Law (Federal Territories) Act of 1984 (Act 303)
established a set dhws concerning Muslim
marriage and family rights within the country.
The Act outlines rules for Muslim marriage
including prohibition of mixed religious
marriages and necessary paperwork to be
completed before and after marriage. It
establishes property wmership within the
marriage and guardianship rights to any offspring
produced within the marriage. Additionally, it
outlines under what circumstances a man may
divorce a woman or vice versa. While considered
a law of equality between the sexes in 1984,
slbsequent amendments to the Act limit a
Musl i m womands rights.
for women is lower than for men. Regardless of
age, a woman may not marry without consent of
a guardian and the Syariah Court. Section 8 of
the Act clearly stated that theimmum legal age
for Muslim boys to get into marriage is 18, and
for a Muslim girl is 16. Those younger couples
are allowed to marry with the written permission

exercised in respect of any offence punishable with
imprisonment for a term exceeding three yearaith
any fine exceeding five thousand ringgit or with
whipping exceeding six strokes or with any
combination thereof. The 1984 Act was revised in
1988 and renamed the Syariah Courts (Criminal
Jurisdiction) Act 1965 (Act 355). This was made
applicable ® the 'States of West Malaysia'. It
substituted the words 'the States of Malaya' by virtue
of the Revision of Laws Act 1968 (Act 1) s 6 (1)(iii).
Furthermore, the word 'Syariah Courts' were
substituted for the words 'Muslim Courts' by the
Commissioner ofLaw Revision pursuant to the
powers under the Revision of Laws Act 1968 (Act 1)
s 6 (1)(iii) in line with the change of expression from
‘Muslim Court' to 'Syariah Court' in the Federal
Constitution by the Constitution (Amendment) Act
1976 (Act A354) s 45Similarly, the words 'Islamic
Law' were substituted for the words 'Muslim Law' and
the words 'religion of Islam' for 'Muslim religion'. The
Syariah Courts (Criminal Jurisdiction) (Amendment
and Extension) Act 1989 (Act A730) which came in
force effective fom 5" May 1989 extended the
applicable of the Act to 'all the States of Malaysia'.
The Syariah Court (Criminal Jurisdiction) Act 1965
(Revised 1988) come into force in West Malaysia, on
the T' April 1965, and in the states of Sabah and
Sarawak, 5 May 1989.
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from the Syariah Court after both sets of parents
put in an application to formalise their nighs.
Without having such permission from the court,
the couple commits an offence and shall be
punished with a fine not exceeding one thousand
Malaysian Ringgit (More than USD300) or with
imprisonment not exceeding six months or
both®

Without havhg a proper solemnization of
marriage, the couple can also be facing the
charge for having
i nt er c'olglams eegulates the marriage
institution, disciplined sex behaviour,
condemned adultery and prescribed severe
punishment for the offec e z o fi’&Zida or
illicit sexual intercourse means sexual
infelceursenbatweaen angaa anbl b @omangoet of
wedlock’® The involvement of unmarried male

OSection 40 (2) of the Islamic Family Law (Federal
Territories) Act of 19814
who marries, or purports to marry, or goes through a
form of marriage with, any person contrary to any of
the provisions of Part Il commits an offeraed shall

be punished with a fine not exceeding one thousand
ringgit or with imprisonment not exceeding six
mont hs or botho.

P, Aruna and Qishin TarigMinistry: Marriage
should not be way out for suspected rapists" fay
2013 at
http://news.asiaoneoen/News/AsiaOne+News/Crime
/Story/A1Story

2 See the Quran 17: 32; 25: 68; 60: 12.

"3Syariah Criminal Offences (Federal Territories) Act
1997 (Act559) s2; Syariah Criminal Code Enactment
1985 (Kelantan) (Enactment No 2 of 1985, s 2;
Syariah Criminal Code Ewmtment 1988 (Kedah)
(Enactment No 9 of 1988), s 2; Syariah Criminal
Enactment 1991 (Malacca) (Enactment No 6 of 1991)
, S 2; Syariah Criminal Offences Enactment 1992
(Negeri Sembilan) (Enactment No 4 of 1992) , s 2;
Crimes (Syariah) Enactment 1992 (Perdknactment

No 3 of 1992) , s 2; Syariah Criminal Offences
Enactment 1993 (Perlis) (Enactment No 4 of 1993, s
2; Syariah Criminal Offences Enactment 1995
(Sabah) (Enactment No 3 of 1995) , s 2; Syariah
Criminal Offences Enactment 1995 (Selangor)
(EnactmentNo 9 of 1995) , s 2; Criminal Offences in
the Syarak Enactment 1996 (Penang) (Enactment No
3 of 1996) , s 2; Syariah Criminal Offences
Enactment 1997 (Johor) (Enactment No 4 of 1997) , s
2; Syariah Criminal Offences Ordinance 2001
(Sarawak) (Chapter 46) s 2; Syariah Criminal
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or female ¢hayr muhsanin sexual relationship

is called fornication. Those who indulge in
sexual actbeing not married to each other, but
both or either of them is married to some other
male or femalerfiuhsa, the sexual relationship
is called adultery. Penetration is necessary to
constitute sexual intercourseZina is a
wrongdoing which is exceedingfiespicable and
also against the manners and honour of mankind.
Zina also harms the security of the family and
household and gives rise to various wrongdoings
and harms the life of the individual and the
society.Zina also harms and causes the loss of
the good name and existence of ammma The .
crime ofzinain Islamic law is liable to théadd
punishmentZinain many states within Malaysia
is punishable with the maximum punishment
provided for by the Syariah Courts (Criminal
Jurisdiction) Act 1965 (Rews 1988)."
However, in the States of Kedah and Negeri
Sembilan, the punishment of whipping is not
provided in their respective enactmefits.

4.4 Selected cases on child marriage in
Malaysia

Offences Takzi) Enactment 2001 (Terengganu)
(Enactment No 7 of 2001, s 2.

" le to a fine not exceeding RH|000, or
imprisonment for a term not exceeding three years, or
whipping not exceeding six strokes, or any
combination therdo Syariah Criminal Offences
(Federal Territories) Act 1997 (A859) s23(1),(2);
Syariah Criminal Offences Enactment 1997 (Johore)
(Enactment Ne@ of 1997) £3(1),(2); Syariah
Criminal Code Enactment 1985 (Kelantan)
(Enactment N@ of 1985) sl1; Administration of the
Religion of Islam and the Malay Custom Enactment
1982 (Pahang) (Enactment 8oof 1982) s146;
Criminal Offences in the Syarak Enactment 1996
(Penang) (Enactment N of 1996) <<23(1),(2);
Crimes (Syariah) Enactment 1992 (Perak) (Enactment
No3 of 1992) <8; Syariah Criminal Offences
Enactment 1995 (Sabah) (Enactment Nof 1995)
s80(1), (2); Syariah Criminal Offences Ordinance
2001 (Sarawak) (Caf6) s20; Syariah Criminal
Offences Enactment 1995 (Selangor) (Enactment
No 9 of 1995) 25(1), (2).

®le the Syariah Criminal Code Enactment 1988
(Kedah) (Enactment N® of 1988) sl1; Syariah
Criminal Enactment 1992 (Negeri Sembilan)
(Enactment Nat of 1992) 0.
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It is difficult to know exactly how many children
are affected byhild marriage in Malaysia. The
numbers suggest that it is a common practice
among Muslims as well as indigenous
communities; however it is also prevalent
amongst the Indian and Chinese communities.
Below are few selected cases which had received
huge atention from the local over the years and
had highlighted the loopholes within the legal
system in the country. Siti Nur Zubaidah Hussin
just turned 11 years old when her own father
forced her to marry a 41 year old man from the
state of Kelantan on FebryaR010. Her father
Hussin Mat Salleh was a follower of a religious
sect who was convinced by the leader
Shamsuddin Che
that there is nothing wrong in such union. As the
girl was clueless and too young to take the role
of a wife physically and mentally, she went into
a state of depression. Siti was found hundreds of
kilometres in a delirious state in Masjid -Al
Ikhwan, in Batu Caves, state of Selangor days
after the husband disappeared with her. The
suspect was later arrested and being
investigated under Section 31 (1)(b) of the
Malaysia Child Act 2001 (Act 611) which carries
imprisonment up to 10 years or a fine up to
RM20,000 or both, if convicted. Siti Nur
Zubaidahodos sad fate is
nor going to be t last in the country. There are
also many underage girls in the country who
marry on their own will while some have no
choice but to get married as they are pregnant out
of wedlock.

In November 2012after getting a court order
according to section 18){a) of the Kedah State
Islamic Family Law Enactment 2008, Nor Fazira
Saad who was then only 12 years old get married
with Mohd Fahmi, who was then 20 years old.
However in late 2013, Nor Fazira Saad, 13, and
Mohd Fahmi Alias, 21 were later. It was allged
thatNor Fazira Saad and her then husband Mohd
Fahmi Mohamed Alias were married as she was
allegedly raped by Mohd Fahmi. The case has
l ed womenos rights
criticise the Syariah Court in the country for
allowing child marriagesThe Swriah Court has
come under fire
allowing an alleged rapist to marry his victim
who was only 12 years old when she tied the

Der ahman,

c

grou

from wom



knot | ast year . Wo fhie n 6 Im eadyi 2014, Gar Rpstauriarg &Managem Riduan
(WAQO) Executive Director Ivy Josiah said the Masmud from the state of Sabah was found
court should nbhave consented to the marriage,  guilty of raping a 13/earold schoolgirl who he
explaining that it was thentmaraied @ftfeohuibing hemdad, much tpahe b
a fAchild marriageo. Si nneligd thietger i wlads oaud ryt 1wzl
years old, the court must have given them her to the police. But her satisfaction was not
permission to marry. This decision is shared by the girlds fat/!
unacceptable and wrong. Under Syariah law in  was handed down appeared concerned, saying he
Malaysia, girls below the age of 16 and boys does not know what would become of his
below 18 must get the consent of the Syariah daughter should Riduanfor whom he had
Court before they can marry. appeared as a defence witness during trial, be
found guilty. AApa bol eh
Their marriage made the news in late 2012, tahu apa mahu buat lagi (I don't know what else
wher e Nor Fazirads father d®ad,d hMustodfda t hadl oc
insisted t hat Ait was fblethtaedr af bowdd etmh etmo t g e I
mari ed t han to do s omet hdamhter, tsheand Ridmn snka samg sukadfond
The couples, who have since divorced, have been of each other). If | had not agreed then in the
thrust into the spotlight again when allegationsof f ut ur e t here would be pr
rape resurfaced. Sisters in Islam (SIS), which has age 41, was found guilty by a Sabah Sessions
been a londime advocate against child Court Judge Ummu Khaltom Abd Samad after a
marriages, noted thalhe law had in the country protracted 2@&lay trial whch saw 19 witnesses
failed to protect the interest of the child. Similar  and three defence witnesses testifying before the
to what has happen in Morocco recently, the case court. Riduan, who has four children from his
highlights a legal loophole in Malaysian Islamic  first wife, can be jailed up to 20 years and
family law that allows an alleged perpetrator to  whipped for his statutory rape crime under
escape further investigatiaghrough marriage by section 376(1) of the Malaysian Penal Code. He
becoming a husband. It is deplorable that was however being sentenced to 12 years in jail
marriage is being used by alleged rapists as a for raping. Riduan also faces another three
way to escape prosecution. The governmenthad counts of bribing the gi
a responsibility to 0acto withdaw the pdice papatniadged agaimst n t <
and stop rapists from fmmahThepubliadutcry againstahe iregentacase a n
cul tured. The | aw s houl din KomfKinabalu, SabdingolvingethegdByear | s | a
puts on protecting children and simultaneously old alleged rapist marrying his 4@ar old rape
recogni se a chil dbés r i \gehim highlights dgainf tlee, prevhleneel of dhild a n ¢
education as a basic human right. It also been marriage in Malaysia.
argued that the best interest of the child was
clearly not a consitation when the Syariah 4.5 Possible legal reforms over the issue of
Court approved this marriage applicatidn. child marriage

ltdés easy to cry foul at
case in the state of Sabah, where the/ddr old

®Womends Ai d oOVAQis@a Malaysian o n rapist married the gear old victim in an
Non-Governmental Organization (NGO) that fights attempt to escape the rape charge. That the

for women's rights and specifically against violence pr osecut i on di dnot obj e
against women. It was founded in 1982 and continues wi t hdr awal appl i catéinon |
to play a leading role in paghfAngMad iakisd WasWevdit§ Bridggh,r 1 9 ht
movement working within the fids of advocacy,
public education as well as law and policy reforms.
" Munirah A. Sami, Married off because she was 8 Riduan Masmud who raped, then madriginor

raped, 2% November 2013 at jailed in Malaysia, 3° February 2014 at
http://english.astroawani.com/news/show/maraéd http://www.news.com.au/world/riduamasmudwho-
becauseshewasraped rapedthenmarriedminor-jailed-in-malaysia/story
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that the Syariah court proceeded to approve the agai nst Wo me n . The CEDA
marriage application was on another level of recommends that the minimum age for marriage
horror altogetherAlready, some are proposing for both men and wmen should be 18. The
for the rapist to be prosecuted under the Syariah minimum age of marriage provision under the
for zina. Statutory rape is a despicable crime. Shar i ah shoul d be amend
Propogng to your victim after raping her is discretion to approve underage marriage is
goddamn awful. Combine them together, and abolished altogether. As long as that discretion is
what we have is a recipe for disastet 6 s hirgeht ai ned, itoés as good
time that we recognize that sexual assault is minimum age of marriage. The rape provision
assault regardless of our personal beliefs, under the Malaysian Penal Code should also be
relationship status and age. Theuissof child reviewed and possibly amended so as to prevent
marriage does not exist in isolation of other  rapists from marrying their victims as a way of
harmful traditions that devalue women. Child  escaping punishment.

marriage must be clearly defined in the law as a

form of discrimination and violence against 4.5.2 Rendering the child marriage null and
women and children. It must be recognized that void

child marriag affects the public at large and is

not a private arrangement between two families. Sale of children for the purpose of marriage
The false dichotomy of the private/ public cannot  should be made null and void. Child marriages
obscure the way in which marriage can affect a should be made voidable by either party and the
chil dbés civil, pol it i c adplicatioe toovnicd eimarfiage scanche arlade a n
cultural rights. The Statill be accountable for within 2 years from the date of majority. At
customs that violate the right to life of children annulment, the law should allowrfmaintenance

and women. Even when the State is not directly a until remarriage. The law should also allow for a
party to such violence, lack of due diligence on residence for the girl child in the event of the
the part of the State can hold the State liable for nullification of the marriage as well as provide
inaction. Child marriage mustebviewed in the for the maintenance and custody of children. The
context of gender inequality in the public and  authorities should check the validity of any
private sphere. Child marriage does not exist in  marriage celebrated abroad. All marriages that
isolation but coexists with gender in equitable are treated as null and void should allow the girl
provisions in others areas of public and personal to retain all property as if the marriage was valid.
laws. Law reform must therefore be seen as a

holistic process, and all areas of gender inequity 4.5.3 Penalties and remedies must be clearly
must be outlawed in order to combat child and strongly established

marriage. Below are some of the possible

suggestions Punishments should focus on those responsible
for the marriage and those who registered the

45.1 Clarify minimum statutory age of child marriage. Strict criminal and civil penalties

marriage should be made applicable to anyone who

officiates, facilitates, or participates in such a
Fix or rise the minimum statutory age of marriage, includinghte gi r |l & s or t
marriage for both me and women to 18 and parents. The NofBovernmental Organizations
bring all other laws in line with thatln (NGOObs) shoul d be recogt
compliance with the 1989 Convention on the complaint. Punish those who are responsible for
Rights of the Child (CRC), countries must perpetrating child marriage. The punitive
establish the minimum age of marriage at 18 elements must include fines and imprisonment.
years of age. This has also been recommended Make it misconduct for public servants to
both by the 197€onvention on the Elimination participate in child marriages. Provide alternative
of Discrimination against Women (CEDAW) for communities that traditionally opt for child
Committee in its General Recommendation 21  marriage. Make reporting of child marriage
and the UN Special Rapporteur on Violence compulsory. Provide incentives for reporting of
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child marriage. Marital rapeneeds to be
recognized as a penal offence, both under the
specific statute dealing with child marriage, as
well as under general criminal law of State
parties. From criminal procedure perspective, in
late 2012, a Bill was tabled to disallow judges
from harding down lenient sentences to statutory
rapists even if they are first offenders. The
proposed Bill adds a provision to section 376 of
the Malaysian Penal Code, which carries a jail
sentence of up to 20 years and whipping for
statutory rape. The then Mster in the Prime
Mi ni sterds Depart ment
said the provision would state that Section
294(1) of the Malaysian Criminal Procedure
Code which gives judges discretionary powers to
give a lighter sentence to firstme offenders
would not a@ply to statutory rape cases. This
initiative was taken due to the very lenient
sentences passed on former Malaysian national
youth squad bowler Noor Afizal Azizan and
electrician Chuah Guan Jiu for statutory rape in
that year. The culprits were 19 and yars old
respectively when they committed the offences
while their victims were 13 and 12 years old.

5.0 Conclusion

Sadly child marriage is rarely been seen as a
human rights violation in Malaysia. The little
recognition that it gets as a problem metrast

we are unable to reach out to victims. Once girls
are married, theyor e
their education. The best course of action is
through prevention. If we can act before abuse
occurs, then maybe we stand a chance at
preventing abuse anuklping a girl stay out of
child marriage. It is important to educate people
of all ages about
impact of violence and exploitation, including
child marriage, on a
Non-Governmental OrganizationBlGOSs) in the
country have played a very active role in
developing an interactive manual for young
children, which gives them tools to identify and
report abuse. Comprised of creative activities

and exercises, the manual helps them understand

what sexual alise is and explains what to do if

they need help. Learning about their private body
parts is key to that process. They conduct lessons
for girls and boys separately where they use
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visual and audio material to show them what safe
or unsafe touch is. Adolesots explore those
issues further in reproductive health workshops.
In the sessions with teenagers, they discuss
healthy relationships. Teenage pregnancies and
their i mpact on
wellbeing are highlighted and they inform teens
aboutthe legal minimum age of marriage as well
as the lasting consequences of early marriage.
Knowing what a healthy relationship looks like
can protect them too. They teach adolescents
how to assert their rights and wishes in a

Delatiomdhip aBcthey emphasist it is okay toz
t hey

say fAnoo to things
The child protection system in the country needs
to be improve as well. From government
of ficials, to
including parents, training is needed for variety
of people in specially conducted adult
workshops.

Laws have been traditionally created in the male
image. In reenvisioning law and legal strategies
it is important to capture the lived experiences of
women that are so often excluded in the law. The
human rights discourse provides the language
and the framework to conceive new laws and
revise old laws. Child marriage violates a
panoply of interconnected rights, including, the
right to equality on grounds of sex and age, the
right to marry and found a famgil the right to
life, the right to the highest attainable standard of

and the right to be free from slavery that are
guaranteed in the International Covenant on Civil
and Political Rights, the International @mant
on Economic, Social and Cultural Rights, the
Convention on the Elimination of All Forms of

c hi | dDisnminationr aigainkt WWemea, nthe Contention

on the Rights of the Child, the Convention on the

Marriage and Registratioof Marriages and the
Supplementary Convention on the Abolition of
Slavery, the Slave Trade, and Institutions and
Practices Similar to SlaveryCurrently, the
minimum age of marriage in Malaysia is 16 for
females and 18 for males. However, upon
discretion,the Syariah courts can use discretion
to give written permission for the marriage of
minors. This raises serious questions about
Mal aysi adbs commitment

girl so
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of children especially girls, since we have [6] D. Na n cBirth, Déath, and Motherhood in
ratified the 1989 Convention on thegRts of the Cl as s i c alJohrsrHogkiose Onjversity
Child (CRC) and the 1979 Convention for the  Press, 1994, pages 10104.

Elimination of All Forms of Discrimination

against Women (CEDAW)The human rights [7] Farid Sufian Shuaib, Tajul Aris Ahmad
guarantees legitimize strong penalties for Bustami & Mohd. Hisham Mohd Kamal,
violations of laws and policies preventing child  Administration of Islamic law in Malaysia: Texts
marriage. Locating childnarriage as a human & Materials Malaysian Law Journal, Kuala
rights violation also helps to raise it as a grave  Lumpur, 2001.

public concern rather than a private matter

between families. The human rights agenda helps [8] Farid Sufian ShuaibRowers and jurisdiction

to view child marriage through the lenses of both  of Syariah courts in MalaysjaMalaysian Law

civil and political rights and economicpaal Journal, Kuala Lumpur, 2003.

and cultural rights covenants. Most of all, the

human rights perspective helps to frame child [9] lbrahim, A., The Malaysian Legal System
marriage as a crime against women and the girl (2™ edn.). Kuala Lumpur: DewaBahasa dan

child. Child marriage disproportionately affects Pustaka, 1995.

girls because of their sex and despite facially

neutral laws women and girls are oftese facto [10] lbrahim. A., Towards a History of Law in

unequal before the law. That is why apart from Malaysia and SingaporeDewan Bahasa dan
specific child marriage laws, laws relating to Pustaka, Kuala Lumpur, 1992,

prohibitions against discrimination on the ground

of sex and age must be strengthened in an effort [ 1 1] Ladan, A., AThe Con

to strike out the root caes of child marriage. of the Child: The Necessity of Adding a
Provision to Ban Child Mar i a dpersabof
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The Lebanese Judicial System:
An Overview of the Judiciaryos Rolest oS
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Abstract

Justice keeps order, influence conduct, and insure honoring expectations. Justice, according to the
Bl ackdés Law dictionary, i s Hemdelhe appropogicaass appticatiomof s t r
the notion of justice motivates citizens to impatnsocial responsibilities and become better citizen. If
any nation is to sustain, its citizens must believe that justice must always prevail and courts are the
i nstrument t hat i nsures justice by proteaqgting
social/leconomic sustainability. This paper will discuss, describe and elucidate all types of the Lebanese
judicial system and their role in protecting the sustainability and the stability of the Lebanese national

security.

“"Full article will be Juwrbils psrhuvytbias RomerissUsiesesity,dithu@m our n a |
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Abstract

Mediation is analternative dispute resolution organizational level with the earliest time possible.
mechanisnprocess which is principally aimed at Further, it strongly encourages the use of
exploring options for amicable settlement of a alternative methods of dispute resolutidhrough
dispute and to facilitate negotiations between thethis processthe administrator of native laws and
parties. Mediation ionducted in private settings customs, usually the village headmdKetua
by a neutral third party who is usually skilled, Kampungy native chiefs, district chiefs and
trained or experiaced to mediate. Through this district officers, will be entrusted with the
process, lie disputing parties are able to speak responsibility of solving any problems in their
among themselves, and work together to find avillage and under their care. One of the primary
lasting common solution to their conflict under the roles of the district chiefs, native chiefs and
guidance of the mediatotndoubtedly, litigation  headmen is to act as a mair between the
in courts is costly, timeorsuming with feuding parties so that disputes could be settled
unpredictable outcomes and above all, it has theamicably. However, theesolutions are based on
potential to damage irreparably the relationships the voluntary choice of the parties where the
between the parties. It must be noted that there aredecision to settle the dispute solely lies on the
many disputes that need resolution outside thechoice of the partieddaving said the abovehis
framework of conventional litigation. Havirgpid paper discusses the application magdiation in
the above, this article discussi® application of  resolvingthe customary disputes and wéference
mediationin resolving customary disputes among to its practice in the native courts of the states of
the native of Sabah and Sarawak with particular Sabah and Sarawak.
reference to its practice in the native courts of the
abovementioned states A brief history of Sabah and Sarawak

Introduction Sabah (formally known as North Borneand
Sarawak (also known as Land of the Hornbills
Disputes or conflicts are common in different (Bumi Kenyalany are two Malaysian states on
places and circumstances. It can arise amonghe island of Borneo. There are more than 4G sub
workers, customers and suppliers, between ancethnic groups in Sarawak and Sabah each with its
across organisational units, departments and evemwn distinct language, culture and lifestyle. Sabah
across international borders. Unresolved disputess the seond largest state in Malaysia after
or conflicts may have a sidgitant negative  Sarawak. The above two states shares a border
impact; for example it may affect the relationship with the province of East Kalimantan of Indonesia
between the disputants, their commitment to thein the south. The state of Sarawak was ruled by
organisation and productivity, among others. Brooke dynasty for one century namely, from
Community disputes among the natives of Sabah1841 to 1941. Meanwhile, the Bsh occupation
and Saravak are usually resolved atdlwest of Sabah generally began in 1881 when it came
under the administration of the British North
Borneo Provisional Association Ltd. On the 1
November 1881, the British Crown officially
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granted a Royal Charter to the Association. In Sabah or to a father domiciled in Sabathattime
1888, North Borneo together with Sarawak of the birth® The races to be treated as indigenous
became a British protectorate states, that is, Britishto Sarawak as provided in Article 161A(7) are the
would defend these states if it were attacked,Bukitans, Bisayahs, Dusuns, Sea Dayaks, Land
making North Borneo and Sarawak a British Dayaks, Kadayans, Kalabits, Kayans, Kenyahs
sphere of influence. (including Sabups and Sipengs), Kajangs
During the Second World War, the Japanese(including Sekpans, Kejamans, Lahanans,
forces occupied Sawak and Sabah. In July 1946, Punans, Tanjongs and Kanowits), Lugats, Lisums,
after the end of the War, Sarawak and SabahMalays, Melanos, Muruts, Penans, Sians, Tagals,
became a British Crown Colony and was Tabuns and Ukits.
administer by the British Military Administration. Unlike Sarawak, the term the indigenous of Sabah
The tide of independence experienced by otheris not specified in the Federal Constitution. Sabah
countries was al so f elhas approximdlye 3.131® 6rsillion populaton h  t
above states. In 1961, the winds of change arrivedvhich including the Malays (and their sethic
in the above two states when the then Primegroups), Chinese, Indians, Natives (most widely
Minister of Malaya, the late Tunku Abdul known, thekadazandusupsand others. From the
Rahman, announced the formation of the above figure, the number of natives stood at
Federation of Malaysia along with Brunei and 1.4858 million® The natives of Sabadre called
Singapore. Subsequent, on the reo@ndation of  Bumiputeragpeople of the land). For purposes of
the Cobbold Commissiof?’ vide its report dated 1  interpretation of native of Sabah, reference is
August 1962, the states of Sarawak and Sabalmade to the Interpretation (Definition of Native)
joined Malaya and Singapore, in the federation of Ordinance 1952 (Cap 64). In the above Ordinance,
Malaysia which was formed on 16 Septembero6nati ved i s def i neSdbahas w
1963. However by 1965, Singapore left the Orang Asli (Sabah Origin or natives), anyone
Federation. living as a member of native community where
one of his parents or ancestors are natives. Native
Natives of Sabah and Sarawak is a person who is a citizen, is the child or
grandchild of a person of a race indigenous to
The definition of 0 n a t Sabak @nd wasborn Smlato, or toaarfather llviegc a u s
native personal law is only applicable to a personin Sabah at the time of the bifth.
declared as native besides the jurisdiction and
powers of the native court restricted to a persone regeral Constitution Article 161A(6).
declared natiavevedhes wdl®d kaBaBafdusind account for 551,300, Bajaus
the Federal Constitution, Article 161A. In relation 423,100, Murut 104,300 and other natives 407,100 of
to Sarawak, it means a person who is a citizen andhe population: see http://aboutsabah.com/sabah
either belongs to one of the races specified innews/nativef-sabah/ _ _
Article 161A (7) as indigenous to the State or is of In partl_cular, sAectlon 3(1) o_f the Ordinance defines a
mixed blood deriving exclusivgl from those ©Onativedé as either:
races. In relation to Sabah, it means a person whd® any person both of whose parents are or were

is a citizen, is the child or grandchild of a person members of a people indigenuous to the Colony; or
LT 9 P (b) any person ordinarily resident in the Colony and
of a race indigenous to Sabah, and was bor

: X - nbeing and living as a member of a native community,
(whether on or after Malaysia Day or not) either in gne at least of whose parents or ancestors is or was a
native within the meaning of paragraph (a) hereof;

" The Commission, which was set up to determine (c) any person who is ordinarily resident in the Colony,
whether the people of North Borneo (now Sabah) andis a member of the Suluk, Kagayan, Simonol, Sibutu or
Sarawak supported the proposal to create the MalaysialUbian people or of a people indigenuous to the Colony
was chaired by Lord Cobbold, the former governor of of Sarawak or the State of Brunei, has liasdand been
Bank of England. The other members of the a member of the native community for a continuous
Commesion were as follows: (Wong Pow NegeChief period of three years preceding the date of his claim to
Minister of Penang; (ilMohammed Ghazali Shafie be a native, has borne a good character throughout that
Permanent Secretary to the Ministry of Foreign Affairs; period and whose stay in the Colony is not limited
(iii) Anthony Abell former Governor of Sarawak; and under any of the provisionsfothe Immigration

(iv) David Watherston former Chief Secretary of Ordinance:

Malaya. SeeDatuk Hj Mohammad Tufail Mahmud & Provided that if one of such person's parents is or was a
Ors v. Dato' Ting Check S2009]4 CLJ 449, FC. member of any such people and either lives or if
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Interpretation (Definition of Natie) Ordinance

Section 3(1) of the Ordinancerovides a 1952 namel vy, 6being and |
mechanism to people who are qualified under thenative community.
Interpretation Ordinance to apply to the Native
Court to have his status declared as a native oBesides the above, it may be noted that the Federal
Saah as defined in the same Ordinafide. Hon Constitution, Article 153(1) vesteutter alia, the
Chung Lip v Kwan Ngen Wah & 6 othéfghe responsibility on Yang dPertuan Agong to
Court of Appeal held inter alia, that the safeguard the special pasii of the natives of any
jurisdiction in so far as native certificates are of the States of Sabah and Sarawak. Further, a
concerned belongs exclusively to the native courtseparate system and hierarchy of Native courts has
and not this courtAs from the above, a person been established both in Sabah and Sarawak under
may apply to the native court and be qualified asthe Native Courts Enactment 1992 and Native
the native of the state of Sabah if he/she fulfilled Courts Ordinance 1992, respectively,har and
the requirements set in section 3(1) abS\veor determine disputes among natives in relation to
example, inOng Seng Kee v District Officer, native customary laws. The above instruments
Inanam,the applicant, a SinKadazan, applied for provides for a system of Native courts in Sabah
native certificate. His application was successful and Sarawak with both original and appellate
as he predominately lived in native area, and hadjurisdictions. It would also be worthwhile to note
assimilated into the native community by that Article 145(3) of the Federal Constitution
participating in the native festiviies and pr ovi des t hat the Attorn
ceremonie$® Again, in Liew Siew Yin v District  institute, conduct or discontinue any proceedings
Officer Jesseltonthe Native Court of Appeal for an offence does not extend taative court
rejected the appelDummt 6s application, a Sino
for a certificate to rank him as a native as he failedNative Court in Sabah
to fulfil the requirements of section 3 of the
In colonial times between 1881 and 1962, ptir
_ . — Sabah gaining its independence, the administration
deceased is buried or reputed to be buried in the\ a5 hased on the Native Court presided by native
::V\%O;gér;hen the qualifying period shall be reduced t0 cpiets  elders and the village headmen. After

' independence, the period after 1963, the Sabah

(d) any person who is ordinarily resident in the Colony, ) . :
is a member of a people indigenuous to Indonesia or theBum|puteraAffa|rs Unit was entrusted to oversee

Sulu group of islands in the Phillipine Archipelago or the custors, disputes and administration run by
the Federation of Malaya or the Colony of Singapore, the native courts. From 1999 onwards, native
has lived as and been a member of tvaacommunity ~ affairs come under the jurisdiction of Sabah
for a continuous period of five years immediately Native Affairs Council. Native Courts have been
preceding the date of his claim to be a native, has borneyested with the authority to settle disputes and
a good character throughout that period and whose sta\sompensations in cases involgimative matters.

in the Cololny ig not Iimited ulrl1der any of the provisions The hierarchy of Native Courts in Sabah as
of the Immigration Qulinance. provided in Part Il of the Native Courts Enactment

See Madlis Bin Azid @ Aziz v Board Of Officers . . . .
(Pursuant to Section 3 (3terpretation Definition of 1992 and its constituted members are illustrated in

Native) Ordinance(Sabah Cap.64) & Anof2012] the table below.

MLJU 666. Hierarchy of Constitution of Native

84[2012] MLJU 81.See alsaDatuk Syed Kechik Bin Native Courts Courts

Syed Mohamed v Government Mflaysia & Anor Native Court of A judge of the High

[1979] 2 MLJ 101;Joseph Paulus Lantip v Lion Kee Appeal Court

Chu & Ors[2011]6 CLJ 399. L District Native Relevant District
Section 3(2) of thelnterpretation (Definition of Court Officer

Native) Ordinancg(Cap 64) provides that the Native : : :

Court shall have exclusive jurisdiction to entertain and Native Court Nat||_\|/e ((_j‘,hlefs or

determine any application made to it by a person for a eadamen

declaration that such a person falls within one of the (i) Native Court of Appeal _
paragraphs (a) to (d) of the said provision. The constitution of the Native Court of Appeil

% See Wan Arfah Hamzah and Ramy Bulafhe  contained in section 5(2) of the Native Courts

Malaysian Legal Systgnshah Alam, Oxford Fajar Sdn Enactmentl992 The above section provides inter
Bhd 2003, 170.

30



alia, thatthe Native Court of Appeal shall consist Native Court to which the appeal liesn any
of a Judge as President, and two other memberground of appeal which involves a question of fact
who shall be District Chiefs or Native Chiefs to be alone or mixed law and fact or against a sentence
appointed by the Minister to be members of suchof imprisonment® Further, all proceedings of
court. An appeakhall lie from any order of the every Native Court shall be subject to revision by
District Native Court to the Native Court of the District Native Court which, if it considensat
Appeal. The appeal to the Native Court of Appeal such proceedings are irregular, improper or
shall lie- (a) as of right, on any ground of appeal unconscionable, may quash or vary the same or
which involves a question of native law or custom direct a rehearing.
alone; (b) with leave of tle Native Court of (iii) Native Court
Appeal, on any ground of appeal which involves a Section 3(2) provides that Hative Court shall
guestion of fact or question of mixed law and fact consist of the District Chiefs as the presiding
or sentence of imprisonmetit. member and two other memnts who shall be
The appellate power of thiéative Court of Appeal Native Chiefs or Headmen resident within the
is contained in section 23. This section providesterritorial jurisdiction of such Native Court duly
that the Court may after hearing the appe@) empowered by the State Secretary to adjudicate in
dismiss an appea(b) set aside or vary an order; such court. The jurisdiction of the Native Courts
(c) reduce or increase any sentence of punishmenhowever, does not extend to any cause dtana
or fine or order for compensation; (i) order a  within the jurisdiction of the Syariah courts or of
rehearing by the same or a differently constitutedthe civil courts’® Unless otherwise directed by the
Native Court Section 23(2further provides that Native Court, all proceedings in the Native Court
no order shall be varied or declared void solely by shall be heard in open court to which the public
reason of any defect in procedure or want of form. may have acces§The judgement of every Native
The judgement of an appellate Court shall be Court shall be unanimous or that of the majority of
unanimous or that of the majority of its its members®
member$? The decision of this court is generally
binding the District Native Court and the Native The original jurisdiction of the Native Court is
Court® provided in section 6(1). The above section
provides that a Native Court shall hear, try,
determine and dispose of the following cases:
(ii) District Native Court
Meanwhile, the constitution of District Native (a) cases arising from breach of native law or
Court is governed by section 4 of the Native custom in which all the parties are natives;
Courts Enactment 1992. (I easesiadsing #tombjeackp of mativedasvsor
District Native Court shall consist of the District custom, religious, matrimonial or sexual, if the
Officer of the district as the presiding member and written sanction of the District Officer acting on
two other nembers who shall be District Chiefs or the advice of two Nativ€hiefs has been obtained
Native Chiefs resident within the district duly to the institution of the proceedings, where one
empowered by the State Secretary to adjudicate irparty is a nofmative;

such courtd. An appeal (cb lcaséslinvolvingenatifedaw or custony relagimgd e r

Native Court to the District Native Court in the to-

district in which sich Native Court is (i) betrothal, marriage, divorce, nullity of
established® An appeal to the District Native marriage and judicial separation;

Court shall lie- (a)as of right, on any ground of (ii) adoption, guardianship arustody of infants,
appeal which involves a question of native law or maintenance of dependants and legitimacy;
custom alonejb) with the leave of the District (iii) gifts or succession testate or intestate; and
(d) other cases if jurisdiction is conferred upon it
by this Enactment or any other written law.

87 Section 18(1).

8 See Native Courts Enactment 1992, section 24.
8 SeeFlora Evaristus & Ors v Amanah Raya Bhd & °!Section 17(2).

Anor [2012] MLJU 1288Donatus Justin v Bernadette % See section 16(1).

Anita Bte Majanil & 3 othergUnreported Civil Suit % Section 9 of the Enactment.
No. K21-06-2002) % Section 8 of the Enactment.
% See section 17(1). % Section 7 of the Enactment.
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compensation or of any instalment of the same
Section 6(3) provides that in any matrimonaal when due, the court shall order that the amount of
sexual case where the parties are not of the samsuch penalty or compensation or thetaiment
race, the Native Court shall be guided by the thereof, as the case may be, shall be levied by sale
native law or custom of the woman's race. Again, of any property belonging to the offender and
in any case relating to gifts or succession testate osituate within the territorial jurisdiction of the
intestate, section 6(4) provides that the Nativec our t 6. When a Native Cou
Cout shall be guided by the native law or custom kind or in cash or orders the payment of
of the race of the grantor, the testate or intestatecompenation under the provisions of this
as the case may be. Likewise, in any case relatingEnactment, section 14 provides that this Court
to adoption, guardianship or custody of infants, shall have power to direct by its sentence that in
maintenance of dependants and legitimacy, sectiordefault of payment of the penalty or
6(5) povides that the Native Court shall be guided compensation, the offender shall suffer such
by the native law or custom of the race of the period of imprisonment as will justify ¢éhjustice
person in respect of whom the proceedings areof the case.
instituted.

Representation in Native Courts of Sabah
Where an offence has been committed against
native law or custom, section 10(1) provides that aSection 27(1) provides that no advocate shall
Native Court may (a)impose a fine; ofb) order appear for any party in any proceedings before a
imprisonment; or (c)award both fine and Native Court or before the District Native Court,
imprisonment; or (d) inflict any punishment but an advocate may appear for any pantyamny
authorised by native lavor custom not being proceedings before the Native Court of Appeal.
repugnant to natural justice and humanity: However, for an advocate to appear for any party
Provided that such fine or imprisonment shall notin any proceedings before the Native Court of
exceed the amount or the term, as the case may bé&ppeal, he/she must have been duly registered as
or a combination thereof, as may be conferred byan advocate of the Native Court of Appeal in
federal law. accordance wit the prescribed procedure. A

person who is not an advocate may appear as a
The Native Courts (Criminalurisdiction) Act  representative for any party in any proceedings
1991, a federal statute, however limited the before any Court if the permission of such Court is
criminal jurisdiction of the Native Courts. It first obtained by such person who shall give
provides inter alia, that the Native Court may try sufficient and satisfactory proohdt his or her
offences where the punishment does not exceed @resence in such proceedings is neces3ary.
fine of more than RM5000, or imprisonment of
two years, or both. No sentence of imprisonment
by any Native Court shall have effect unless suchNative Courts in Sarawak
sentence is endorsed by a Magistfa®ection 12
provides that 6éin addi tnithempreBrooke ara, yispptes roraoffanges werap o s
for an offence against native law or custom, a settled according to the manner practised in Brunei
Native Court may order the guilty party to pay to at that time but mostly at the discretion of
the person injured or aggrieved by the act orindividual Pengiranwho was put in charge at the
omission, in respect of which such penalty haslocality. Natives in the villages and longhouses
beenimposed, compensation in cash or in kind settled their disputes according to unwritten

aut horised by nati ve | atnaditions. Tleere sver® mo@olice or prison system
and as such cases were settled either amicably
Further, section 13 f urbefdieetine eldersoor bydoedsal Hudsaatdividga N a

Court may order that any penalty or compensationcontest, swearing by the cutting of a dog, dipping
payable in cash or kind which it shall impose shall the hand in boiling oil or water or by violent
be paid at such timend by such instalments in means like clubbing.

kind or otherwise as it shall think just, and in

default of the payment of any such penalty or

% Section 11 of the Enactment. " Section 27(2).
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However, during the Brooke and colonial era, Superior with 2 assessors or bo
Rajah Charles Brooke formally established Native Court Temenggongnd Pemancar
Courts during the meeting General Councilon with one assessor

11 October 1870. The Courts were presided by the | Ch i e f 6| Penghuluand 2 assessor
Datuks and other Malay chiefs, mainly hearing He a d ma | Headman and 2 assessq
cases involving matters of the Islamic faith. This Court

became the fore bearer of Majlis Islam and the
Syariah Courts. When Sarawak was cedethéo (i) Native Court of Appeal
British  Crown, the colonial government
introduced the British Common Law system. This The composition of members of this Court
common law together with statutes formed the includes a president who is either a High Court
basis of present day legal system in Sarawak. Thgudge or a reted judge or a person qualified to be
passing oMajlis Adat IstiadatOrdinance in 1977 appointed as a judge under the Federal
consolidated and furer enhanced the role and Constitution.Other members are the president of
importance of native law and custom in the the Majlis Islam Sarawak or president dflajlis
maintenance of law and order and harmony in theAdat Istiadatand any person who is or who has
ethnically and geopolitically diversified Sarawak. been appointed atemenggong (government
The structure and composition of the Native appointed  community  chief) on  the
Courts in Sarawak c¢ on gdcgnmendatprs oft theeapprapiated anthariges
Court, Chiefds Court , Judsdictiens ofshe NgtiygGourtiobAppeataseas t
District Native Court , falaws i(iy appellates anfl 4ii) fevisonay caodr t ¢
the Native Court of Appeal. The composition of supervisory jurisdiction. An appeal shall lie to the
the above mentioned courts and their constitutedNative Qurt of Appeal against the decision of the
members is illustrated with reference to the Resi dent 6s Native Court.
following diagram. involving land disputes and native status are
brought to the Native Court of Appeal. In a
STRUCTURE review, the Native Court of Appeal is merely to
oamad enquire into the decisiemaking process, to be

QAR satisfied as to the correctness, legality or propriety
i of any decision recorded or passed, and as to the

regularity of any procee.
Native Court, and may give such direction on the
IILSCar (1t oWk nt we future conduct of the same, as juostimay require.

When there is an appeal to the Native Court of
Appeal, the appellant can be represented by a

lawyer.

/1L9cQ{ /h!we

(A 2 [Forlbang A gl
may sit with 2 TuaiRumaf

(ii) Residentdés Native Co

Source : Slides presentation by Chief Registrar
of Native Courts, Tuan Hang Tuah Merawin

The table below further illustrates the hierarchica
structure of native courts in Sarawak.

The Residentds Native Co
Ijurisdictions: (a) original; (b) appellate; and (c)
revisionary and supervisory. Section 20 of the
Ordinance provides that the original jurisdiction of

the Residentodés Native Col
determine the following matters:

Hierarchy of | Constitution of Native

Native Courts

Courts .
Native Court| Judge with one or mor (a)for the purpose of section 9'of the Land Code,
of Appeal ASSESSOrS the question whether a nomtive has become

identified with a particular community;

(b)whether a nomative who is subject to a
particular system of personal law has become
subject to a different personal law; and

Re s i de| Resident with 2 or 4
Native Court | assessors
Di st r i | Magistrate and y
Native Court | assessors

Chi ef 6| Temenggongor Pemancar
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(c)whether a person subject to a personal law of aDistrict Native Court shall hear appeal from the
particular native comomity has ceased to be so lower courts concerning disputes involving land
subject. where no title is issued by the Land Office. No
appeal shall lie to this court on the following
The decision of t he Remattedse (a} bradnesN af t nativee customsl ratd o0 n
any of the above matter is subject to appeal to thematrimonial or sexual matters; and (b) where the
Native Court of AppeaIn relation to appellate j ud g me n't of t he Chi ef 6s
jurisdiction, the Resi degpressfy decldradt to \be fin@l candr donclsidive. | |
an appeal againsthe decision of the District Meanwhile, in its supervisory jurisdiction, the
Native Court in matters concerning land disputes District Native Court supervises the exseciof
or native status. Meanwhile, the revisionary and powers by the courts below. It may, either on
supervisory jurisdict i applicaidn oft ihterest&lepariied ®mdf dtssowNa t |
Court is to supervise and review cases heard andnotion, investigate any case heard by the courts
determine by the courts beldiar the purpose of below, and exercise such powers which might
satisfying itself as to the correctness, legality, or have been exercised had there been an appeal.
propriety of any judgment.
(iii) District Native Court (i v) Clédri@€Cdus Su
The jurisdictions of the District Native Court are
as follows: (a) original, (b) appellate; and (c) The jurisdictions of the
supervisory. In its original jurisdiction, the District as follows: (a) original; (b) appellate; and (c)
Native Court shall hear matters under the codified supervisory. Section 5 of the Native Court
statutes, for example under tiaat lban Order Ordinance 1992 provides t
1993. While in its appellate jurisdiction, the Court shall have original jurisdiction in the
following matters;
(a) breach of native law or custom where all the
% In Manggai v Government Of Sarawak & Anor parties are subject to the same native system of
[1970].1L_NS 80'§he former Fede_ral Court dismi.ssed personal law;
the plaintiff's action for a declaration that the Resident's (b) cases arising from breach of native law or

gaé';’teercrﬁ‘;g ;"r?i””‘g;i;’;‘;‘:'ﬁgd’\lQgsengijsl::i'gf'gggg ., custom relating to religious, matrimonial or sexual
P matter where one party is a native;

respect of a decision relating to a disputesroland - )
which the plaintiff had with ondawi ak Selakult held ~ (€) civil matters (excluding cases under the
that where there was an alternative remedy available tgurisdiction of the Syariah Court) in which the
the plaintiff, he must pursue that remedy first (i.e., an value of the subject matter doestnexceed
appeal to the Native Court of Appedh.particular the ~ RM2,000 and where all the parties are subject to
Court o b s eppeakldy: fronfi then Resident's the same native system of personal law;

native Court to the Native Court of Appeal. That Native (d) any criminal case of a minor nature which are
Court of Appeal is presided over by a Judge of the High gpecifically enumerated in the Adat Iban or any
Court and must therefore be considered a Court whichgiher customary law whose custom the court is
is competent to decide any question of law. The fact bound and whichan be adequately punished by a

that the decision of the presiding Judge on a question of .. ; . X
law could be overridden by other members of the Court flnearndc?t exceeding that which the Native Court can

is beside the point. The question of crossing that bridgeaW . . )
would arise only when the bridge is reached. In so far (€) any matter in respect of which it may be

as his complaint against the quashiygthe Resident's €mpowered by any other written law to exercise
native Court of the order made in his favour by the jurisdiction.

district Court was concerned, the plaintiff should have

appealed to the Native Court of Appeal instead of goingT h e Chi ef 6s Superior Cou

to the High Court. As regards his right to prosecute have jurisdiction wer the following matters;

f].“Ch I?Ppeﬁh the phatff, "O“ic"ﬂ'y'f, will r}OW find ] (a) any proceedings in which a person is charged
imself in the same position as the first defendant when, " 20" offence in consequence of which is

he failed to appeal to the Resident's native Court within alleged to have occurred:
the prescribed time. The High Court in striking out the 9 ’
portions in his writ of summons and the statement of
claim in relation to the declarations sought expressly ® Wan Arfah Hamzah and Ramy Bulan, The
left it open to the plaintiff to pursue his claim for Malaysian Legal System (2003, Oxford Fajar Sdn Bhd,
damages on grounds of ¢ onShahAtam)c2$90 .
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(b) an offence under the Penal Code;

divorce regulated by the Law Reform (Mage

the headman

andTemenggongWhile in Sabah they are handled
(c) any proceedings concerning marriage or by

andOrang KayaKaya

Meanwhile, at the higher (appellate) coudsel,

and Divorce) Act 1976 and the Registration of disputes are resolved by the District Officer, the
Marriages Ordinance 1952, unless it is a claim Resident (Sarawak) and a High Court judge who

arising only in regard to briderice or adultery
and founded only on native law;

sits

in the Native

Court

(d) any proceedings affecting the title to or any local customs and traditions.

interest in land which is regfiered under the Land
Code;

(e) any case involving a breach of native law or penalties

custom if the maximum penalty which is

of Appeal.
appointment is based on their knowledge of the

The

Powers to Sarawak Native Courts to impose

authorized to pass is less severe than the minimunSection 11 of the Ordinance conferred on the

penalty prescribed for such offence;

(f) cases arising from the breach of Ordinan following penalties.

UndangUndangKeluarga Islam 1991 and rules or
regulations made thereunder, or the Malay custom
of Sarawak;

(g) any criminal or civil matter within the
jurisdiction of any of the Syariah Courts
constituted under the Ordinan Mahkamah Syariah
1991; and

(h) any proceedings takemder any written law
in force in the State.

The Chiefds Superior Co
court for the following: (i) breach o&dat and
offences relation to matrimonial, religious, and
sexual offences; (ii) all civil matters where the
value does ot exceed RM2000; and (iii) minor
criminal offences. Meanwhile, the Chief Superior

Courtds supervisory jur
supervision over the Ch
Court.

(v) Chiefdos Court

The Chief ds Court

Court

u

District Native| Imprisonment  notl

Court exceeding twg
years and a fine nq
exceeding ie
thousand ringgit.

Chief's Superiof Imprisonment  not

exceeding one yead

and a fine nol
exceeding threg
rt i s t hleholsand inggR.t
Chief's Court Imprisonment  nol
exceeding SiX

months and a fing
not exceeding twg
thousand ringgit.

i SH&admdnks O n
i edod@xts Cou

Fines notleXtéediing
ltHree @ N ¢houkbRi(

ringgit.

Imprisonment in default of penalty S.18

Native Courts in Sarawak the power to impose the

appel |l

it exe.
adman 0 s

has |n aefalltdof tRedgaymentNofl pendit, Bextioh 88t €

jUI’iSdiCtiOﬂ. In relation to the former, this Court empowered the Native Courts in Sarawak to direct

hears cases inVOIVing land with no title issued by an offender to suffer a period of imprisonment in
the Land Office and where all parties are subjectthe following manner:

to the same native system of personal law. In

relation to the latter, this Court hears appeals

Amount defaulted
t he Head

Period of
n

a friprisonfaehtd T

Does not exceed fifty

ringgit

One month

against the decision of
(vi) Headmands Court
The Headmanos Court ma

stipulated under section 5 above except for land

Exceeds fifty ringgit
L But dbe§ Aot excee

one hundred ringgit

Two months
| matte

1

dispute where there is no title to the land.

As noted fromthe foregoing, in Sarawak, the
dispute resolution structure at lower courts, are

Exceeds one hundre

riggit but does n

exceed two hundre|

ringgit

Four months
ol

handled by the headman, tRenghuly Pemancha
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Exceeds two hundre| Six months resolution, that is, it imot an expensive affair. An
ringgit but does no| average mediation will cost the parties a small
exceed five hundre fraction as compared to what they would have to
ringgit incur if the case was brought to court. Mediation is
Exceeds five hundre| Twelve months held in a private sett.i
ringgit Members of the public and journalists would not

be allowed to attend the mediation process except
Apart from the above, section 19 empowers aWwith the consent of the disputing parties. It would
Native Court to award compensation which may thus preserve secrecy and confidentiality of
include costs and expenses incurred by ainformation that had transpired at the mediation.
successful party or his witness. The Court may
also direct any penalty to be paid to the personMediation in the Native Courts
injured or order the restitution of any property.

As stated above, the native courts in Sarawak and
Mediation: Its Merits Sabah primarily deal with breaches of native law

and customs where all the parties are subject to the
Before venturing into the application of mediation same native system of personal law. The native
in the native courts in Sabah andr&wak, it courts functions are to look into the breach of
would be worthwhile to briefly describe the native lav or custom where the cases range from
benefits of mediation. Mediation promotes family disagreements to proceedings affecting the
compromise or collaboration. The disputes title to or any interest in land which is registered
between the aggrieved parties would be resolvedunder the Land Code.
amicable, expeditiously and with the least
expenses and delay. It isonducted in private In so far as the proceedings in the native courts are
settings by a neutral third party who is a skilled or concerned, the Native Courts Rules939 of
trained mediatorThe mediator would assist the Sarawak and the Native Courts (Practice and
parties in reaching a settlemerfthe disputing  Procedure) Rules 1995 of Sabah provides valuable
parties are able to speak for themselves, and worlétandard guidelines as to the mode of instituting
together to find a lasting soluticto their conflict ~ proceedings and the manner in which cases should
under the guidance of the mediatbhe mediator ~ be dealt with. Although the abovementioned Rules
would listen to the arguments forwarded by the containsprocedures on trial in the native courts
parties. He may ask questions to help thewhich are identical with the civil trial system, it
disputants understand the issues. Further, henevertheless, promotes speedy dispute resolution.
would guide the parties through the process toFurther, rule 6(1) of the Native Courts (Practice
devebp a mutually acceptable solution. He would and Procedure) Rules 1995 provides that where
also maintain a safe and respectful atmosphere. there has been dailure to comply with the

requirements of the Rules, such failure shall be

ng

The mediator explores treaed as arigeguptthandoshall poh rullifyother t i
case with a view of preceasiings or any step takenhngthe psogeedingse s 6

positions, to the extent possible, and assistingGel’lel’a”y, the natives would settle their disputes
them in reaching consensus on the resolution of through a participatory rpcess of consultation,
the dispute. The mediator may offer suggestions,negotiation and mediation. This traditional process
recommendations and alternatives for has been integrated with the formal system of
consideration by the parties as a means ofcourts as a supporting and complementary process.
resolving the disputéThe process works because In relation to amicable resolution of disputes, rule
the parties are given the power and obligatio 13 of the Native Courts (Pracé and Procedure)
seek solutions that meet their own needs andRules 1995 provides that the Court may advise
interests. Mediation can assist the disputing partiesand assist the parties to settle their disputes
to reestablish trust and respect, and help toamicably. As from the above, the Court may
prevent damage to an ongoing relationship. encourage the parties to settle their disputes
amicably whether prior to, or even after a trial has
Further, it takes a fraction of the time of a trial or commenced. The parties may with their mutual
hearing, and is a cost effectiveeans of dispute consent agree for the appointment of one or more
mediator of their preference to mediate their
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dispute. If the amicable settlemeritie mediation land belonged to him albeit no title deed had been
is successful, the court shall record a consent orderssued. The respondent claimed customary right
on the termss agreed to by the parti€s. over the said land by virtue of occupation. He
claimed to have planted rubber trees and paddy.
However, if the amicable settlement fails or if the The respondent subsequently applied for thadl]
parties do not agree to an amicable settlement, thét was held by the Native Court of Appeal that the
matter will then be referred to the court to hear evidence of ownership of the subject land was
and complete the case. The Court shall proceed taequired before trespassing could be established.
hear the action and enter judgment thereon or mayn the absence of title deed on the land, evidence
adourn the hearing of the action to another datefrom a qualified surveyor ought to have been
for final hearing. Where the matter goes for adducedto prove the subject land. Hence, the
hearing, rule 14 provides that the Court may give Court concluded that the Native Court ought to
such directions as to the mode of hearing and thaefer the matter to the Lands and Surveys
presentation of evidence. The procedure rules anddepartment to assist in the matter by conducting
evidence comanly adopted in the civil courts is survey and giving a report of the result of the
also followed in the native courts. In relation to survey.
the application of the procedure and hearing of
cases in the native courts, it would suffice at this Respondents Interview
juncture to cite two cases of the Sabah Native
Court of Appeal. In order to get firshand information on the
application of mediation in the native courts, the
In Bagang bin Ani v Pakang bin Risiff the authors had the opportunity to interview the
respondent alleged that the appellant had sold thefficers of the native courts as well as other
land in dispute to hinvide a sale and purchase persons directly involved with the native matters.
agreement in 1974. The appellant on the otherBased on the ietview sessions held with the
hand disputed the thumbprint on the sale andabovementioned persons, their views and opinion
purchase agreement asrigginis. Both the Native are summarised as follows.
Court and the District Native Court held that the
said land was to be equally divided between theSabah
appellant and the respondent. On appeal, the
Native Court of Appeal, in allowing the said In Sabah, mediation of native disputes is used at
appeal and setting aside the decision ofldfneer different levels. Disputes within families, young
courts, held that there was insufficient evidence topersons, neighbourhood and tribal problems are
say that the thumbprint on the document uponnormally resolved peacefully with the assistance
which the respondent relied on was that of theof respected elderly person(s) in the community
appellant. The Court further noted that in the facewho will try to assists parties with dispute
of the denial by the appellant, evidence of expertresolution hamelypacify the aggrieved parties by
or evidence of witnesses who saw the appellantgetting them to rationalize, understand, cooperate
putting his thumbprint was required. and compromise the problem thereby leading to
mutual agreementy all parties i.e., promoting a
Again, in Kassim Bumburing v Sammudin bin win-win situation. The ego and competition
Sarun'®the respondent alleged that the appellantbetween the aggrieved parties would be
had trespassed upon his land and felled treesninimized. However, if the parties could not agree
belonging to him. The respondesiaimed that the to a peaceful resolution of the problem as per the
suggestion by the elder in the community, the
matter would then be referred to the court for a
%9356 for exampleCarol Chong; Chong Thien Yong decision.
ﬂgg‘gex’a\l‘; '\R"é‘;ho"’l‘rte'lgggizno (%abé‘gt;‘(frig;? S%%ugh?jf As stated earlier, in Sabah the hierarchy of native
' ' _courts encompasses the Native Court of Appeal,
Kepong 2010, p. 258 where the appeal to the NatlveDistrict Native Court and Native court. In the

Court of Appeal was withdrawn when the parties . . .
amicably settledheir grievance. Native Court of Appeal, the court will be presided

191 5ee Sabah Native Court of Appeal Law Report 1989 OVer by a judge of the High Court who will be
-2009, Cetakrapi Sdn Bhd, Kepong 2010, p. 237. assisted by two assessors. The trial judge will
1921pid., at p. 251. attempt to resolve the dispute amicabljde
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mediationi the High Court judge presides as the Sarawak

Wise King Solomon:® Likewise, the District

Native Court and the Native court will be presided To avoid conflict or to expiate a personal

over by relevant disict officers and the native animosity, thereby appeasing the spirits and
chiefs. They will be assisted by assessors. It musimaintaining a harmonious balance in society, there

be noted that lawyers are only allowed to representis an ancientbanwi s d o m wh Utai hesag o e s :

their clients at the Native Court of Appeal. gaga mit; Ut a i mi t gwdnighameana d a i ¢
According to the respondent, a practicing lawyer, i ma k e big things smal | ;
mediation is cultural in gpoach. It makes the become a nonetyo. Conflic

parties feel at ease and the outcome would actuallyesolution are among the highest principlefan
depend on the mediator namely, that if the culture. Early socialization exgences impresses
mediator is a respected, known and trustworthyupon youth the serious consequences of conflict,
then the outcome would be good. However, if the and that is to be avoided wherever possible. When
mediator is known to be bias, then the outeom conflict is unavoidable, it must be resolved as
will not work. He stated that before the mediation promptly as possible, and to the mutual benefit of
session officially begins the parties would the parties concerned.
normally be served with light refreshment. The
mediator, upon calming the disputant down and In the migrationand evolution ofban society, as
making them comfortable, will began gathering described by Mr. Benedict Sandin, settlers
information and undstanding each party's point est abl i shed <c¢l aims upon
of view with a view of helping the parties to longhouse domain became increasingly bounded,
clarify issues. He will listen attentively to each thetuai menuaregional leaders) were expected to
side both before, and during, the mediation act as arbiter and goetweens whin this evolving
session. In an attempt to reach a mutually setting, dealing with intelonghouse conflicts and
acceptable agreement, the mediator will be resolving disputes over farmland and community
involved in negotiating on behalf of both sides boundaries. As an aspect of his pekeeping
without compromising his or her position of role, the tuai menuadiving ordeals and other
neutrality. forms of juridical contests, many of them hayi
According to District Chief of Kota Kinabalu, Mr. to do with land claims or boundary disput8s.
Eric Majimbun, when parties have filed the According to Tuan Hang Tuah Merawin,
dispute in the Native Court, the parties would bemo ment ou s events i n Sar a
encouraged to mediate over the dispute. Askedsettled by negotiations and goodwill. Earliest stage
about the success rate of settlement of cases, hef mediation was referred to asancau ti k
was of the opinion that its only when the parties which means spreading out of the mat, in which
could not resolve the matter would it be heard by the success rate was overwhelming.
the Native Court. The statistics of cases settled
were howeer not available, as they had yet to According to Mr Henry Ginjom Lazim, the
established a proper system of filing cases. District Native Court Magistrate, to the natives of
Sarawak, a mediator must be a person of
unquestionable reputation / integrityhdy must
Wicut the baby in two andavg@gqdknayledgeagoutdhe sybiec paitenof o
Do you remember the story? Two prostitutes presentedn€ dispute between the parties and on the personal
their casesa King Solomon. They lived together and Vvalues of the parties namely, the traditions,
both had babies. But a baby died in the night. Onec U St o0 ms , and religion of
woman claimed she awoke to find the dead baby nextmediators must also take into consideratioa th
to her but it wasndot her sfactob ot redatidnshipt beeweent pagties, Wheina n
taken her baby ano_l rep_laced it vyith the dea_d_one. BUtrespective ages and level of literacy, among
the other woman ;ald .thIS wasahe,. that the living baby gthers. Mediators should have the ability to
was hers. After listening to both King Solomon asked 51 qe the issues effectively before reaching a
for a sword. He told his men to cut the living baby in decisi 4 .
ecision. They mushave patience and tact in

two and to give half to each woman. The false mother . d L b hi if
was comfortable, but the real mother said i P e a sCEeat'Hg/ and maintainghrapport between himse

l or d, give her the |iving—babyt—Pboenrbt—~Kill him!'o So,
real mother was revealed and King Solomon gave her’® Sather 1980 axxiii [Sather 1994a-12], adapted
the child (1 Kings 3: 1&8). from presentation slides of Tuan Hang Tuah Merawin.
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and the disputants, thereby enhancing the succeskter, the judgment would probably be to divide
of the process. By displaying impatience the the land equally. Sometimes the parties might not
mediator may encourage the disputant to think thateven be alive to benefit from the judgment. In this
if he remains unresponsive for a little longer, the aspect, parties would prefer to go for an amicable
process will end. This could sl cause the settlement, thus, making mediation thefprred
disputant to lose respect for the mediator, therebymode of dispute resolution. However, mediation
reducing the medi at or 6 smightfnbtebe succeseful & sre .side has a good
chance to succeed, and as such they will not desire
To convince the parties that mediation would be anegotiate. Another reason is based on the ego of
better mode of settlement, the parties are madehe parties. Loosing the negotiation would cost
aware of the tedious process of the court. They arghemtheir pride.
asked to appeal to their sense of fairness,The Native Court magistrates prefer the parties to
generosity and good neighbourliness. They aremediate rather than to go on a full trial of the
also made aware that even though their cases armatter. As far as possible, neither lawyers nor
filed in court, it may be settled through mediation. relatives would be encouraged to be involved in
Thus, theparties are strongly urged to settle their the settlement. It will be pertinent to saytimost
differencesthrough mediation where the eof- disputes are between relatives and the disputants
court settlement would arrive at a \wiin are hardly ever total strangets.must be further
situation andheir harmonious relationship would noted that the magistrates of the native courts in
continue as opposed to judgment of the court Sarawak are a rare breed. There are only 3
where the O6winner t ak e magistdatespwhahardile 38 kistricts. €heimjabiis@n s |
between the parties will undodaly become tedious one. The District Native Court for example
bitter and in most circumstances, it would lead to deals with land matters. To facilitate settlement,
the deterioration of the relationshighere will be  they first need a day to hear the problem. They
feelings of betrayal, hatred and hurt, amongthen make arrangements to go to the site to assess
others.A failed mediation is not to be taken as a the matter, either by boat or by land cruiser. The
failed one. It will only mean that the pare s 6 nother tday they need is to deliver judgment, for
option would be to resolve their disputes in court. which an appeal is allowed. They have to
undertake this tedious journey as most of the land
Be that as it may, mediation is preferred and thein Sarawak has no title. Out of the many cases
success rate is encouraging. Not many of thehandled, priority is given to Government
natives know that the disputes could be mediated.compensation cases with the wief settling the
After a visit to the land office, the disputants cases early so that proposed projects could
would be under the impression that they must file proceed timely and expeditiously.
the suit in court as this is what the land office
advises them. If the parties are aware that the cas€onclusion
can be settledide mediation, they would rather go
for that. This is due to the fact that they are Expeditious settlement of human conflict is
members in the long houses of Sarawak and itimportant to ensure a steady relationship between
would be very difficult to live as enemies. They parties. Mediation  promotes inter alia,
would rather mediate for a favourable decision for compromise or collaboration as people learn how
both sides rather than to go to court. In this way,to work harmoniously, develop creative solutions
harmonyand tolerancean be achieved. to problems and reach outcomes that mutually
The success rate of wliation depends on a few benefit those involved. Through this process,
factors. Firstly, the age of the parties. The resolutions are based on the voluntary choice of
mediator will try to convenience elderly parties the parties wherthe decision to settle the dispute
that litigation would take years to complete. They is solely up to the choice of the partiehis
are confronted with the reality. By then the parties informal process allows parties to be relaxed and
would be too old to enjoy the dgment of the open with each other. As there is much respect for
court and that only their grandchildren might live the wise individual listening to their disputes, they
to enjoy it. Sometimes it is difficult to locate the often came to artice or agreemeni.he outcome
land. The trees would have been felled and owningis a wina-win situation where, in most case, both
the land is by way of working the land. Even if the the parties would be satisfied with the outcome.
parties were to work it out with theourt years  Mediation is only an alternative mode of dispute
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resolution and, where mediation fails to bring
about an amicable resolutiotihe dispute will be
referred to and adjudicated in court.

Although mediation, in the past few decades is
being looked at as something new, it must be
known that mediation is widely used mode for
dispute resolution involving the native law and
custom. Meiation had been in use and has been
around for generations. In fact, a strong bond or
cordial relations among different tribes and
neighbours is importaniThe village headman or
elders in the community were entrusted with the
responsibility of solving mblems in their village
and to those under their care. Efforts are being
taken to promote mediation by taking advantage of
its immense benefits to the society and cutting
down stress of the courts. Officers are being
trained on how to mediate, records dveing
maintained and the whole process is now
monitored to ensure that justice is done for parties
who seek it. In fact, based on the feedback from
the respondents it is obvious thaediation is the
preferred mode for dispute settlement involving
the natves.
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Are the Conditions of Statehood Sufficient? An Argument in Favor of Popular Sovereignty as
an Additional Requirement for Statehood, on the Grounds of Justice
as a Moral Foundation of International Law’
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Abstract

The aim of this article is t@ropose an idea of popular sovereignty as a necessary condition for
statehood. | will first evaluate the two main theories of statehood in international law, mainly the
constitutive and declarative theory and explain their deficiencies. | will explaitwthénterrelated reasons
why the fourth requirement of the declarative theory is problematic. | will suggest that the fourth condition
ought to be popular sovereignty. | am suggesting a thin notion of popular sovereignty: the historical fact that
at some pint in time, a permanent population living in an identifiable territory under a government voted
for a constitution freely, i.e. while the four standard requirements for freedom and individual autonomy were
being satisfied. | try to ground this notion @uc hanandéds deontol ogi cal arg
international law: justice, in the sense of realization of basic human rights.
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Abstract

Privacy is a conceptivhosedomain is different
in each society according to the cultures and
beliefs. As a result there is not any obvious and
absolute definition of this concept in the
encyclopedias.

Cases of the violation of privacy have been
increased by development of teclugy. New
mass media, printed media with high circulation
and internet, increase the possibility of sharing the
information vastly; so, new ways of breaking the
privacy have been existed.

The European Convention for the protection of
Human Rights and Fumdhental Freedoms in the
8" article haspaid attention to this right. On the
Contrary, the 18 article of law has spoken about
the freedom of expression which places freedom of
information and "right of society to know", in the
opposite of regard to privey.

In this research, we are going to survey different
caselaw in the European Court of Human Rights,
and the junction of privacy and freedom of
information is mentioned and as a result the actual
meaning of protection of privacy will be denoted.

1. Introduction

Right of privacy, is one of citizenship rights issues
that its base is in the person's identity. This right is
a concept that its domain is different in any
society, due to different cultures and beliefs.
Because of this, there hasn't beety aomplete
and clear definition in any encyclopedia so far.

Attention of Privacy, as one of most fundamental

Human Rights issues is derived from attention to
human dignity and values

based on freedom kinds. Nowadays, it has been on
of focal topics ininformation society and one of
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most important issues of Human Rights in new

age. By technology development, cases of privacy
violations have also been increased. New media,
newspapers in high circulation and internet, have
increased the ability to share information widely

and consequentlyhere have been new ways to

enhance privacy violations.

Media are frequently reporting some news about
dissemination of films, pictures and writings from
private lives of people. This kind of dissemination
from private aspects of people livedl be resut

in desecration of people whether it is accurate or
indisposition, intentional or unintentional and
montage or original cases.Whereas, protection of
people's honor is basically accepted by world
public opinion, International organizations and
documents ah also constitution of many
countries.

In this research, we want to state the rate of
conflicts between concepts of privacy and freedom
of information by surveying different records and
caselaw in European Court of Human Rights.
Hereby, the actual concepgprivacy protection”
will be clarified and this question can be replied:
"where is the position of privacy protection in
caselaw of European Court of Human Rights?"

2. Overview

Privacy of people and its protection is an important
and discussable issuén different countries
especially in developed countries. Although, the
vast and invisible domain of privacy concept
results in problems about discussion of one unit
concept in all of countries, but for the main
discussion , concept identifying and aceebt
definition of it will be necessary.

2.1. History of Privacy
Privacy as the protection of personal integrity is a

fundamental civil right in modern democracies,
and a tradition with a long history. Some writers
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and scholars of law, state that privdaigtory is
attributed to the ancient Greek and Roman times,
and its origin is related to the need of respecting
the right of ownership over the material. Some
people state that it has not a long history dating
back to the other categories of human rigbtsh

as the right of life. They claim that in the past,
there was no much difference between private life
and public life. They believe that this right has
been established in the late twentieth century.

In 1765 AD, English "Lord Kamdan", legislated a
law upon which a license was required to enter
people's houses and confiscate their written notes,.
One of the UK Parliament named "William Pitt"
wrote in this regard: "Even the poorest people, in
their humble cottage could disobey the orders of
the king. Thecottage of this poor man could be
very humble, and the roof could be leaking, the
storm may enter, but the King of England cannot
enter it, and no one has dared the king's forces near
the ruins of the house and step into." [1]

Over the centuries, diffeé countries by
legislating different laws have protected privacy.
In 1858, a law has been legislated in France that
foreboded the dissemination of private matters of
people and considered penalties for privacy
breakers.

Also, in 1889, the Norwegian ledgsion banned
the dissemination of information about individuals
and their private affairs. Of course, talking about
the modern concept of privacy, dates back to legal
debates about influence of journalists into private
lives of famous people in the UniteStates of
America. [2] In other words, privacy in the modern
sense is one of new concepts of the rights that is
still developing and completing in concept. This
concept and protection of that was introduced in a
joint article by "Samuel Warren" and "Louis
Brandeis" for the first time in 1890.

Primary forms of privacy violating , had been done
more as physical form, like assault, rape or
eavesdropping, and perhaps one of the reasons for
the delay in recognition of privacy as a
fundamental right, is the emgence of new
technologies in modern era and violation of
privacy by the innovative tools that faced legal
challenges. [3]

In other words, with the advancement of
technology, privacy violations has been also
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increased and expanded. Technologies like the
printing press and the Internet have increased the
ability to share information on a wide range and
resulted in existing new ways to increase
privacyviolence. [4] Article was written by
Samuel Warren and Louis Brandessgreatly in
response to increaseewspapers and emitted
photos by the new technology of printing.

2.2.Concept of Privacy

Defining the concept of privacy in any part of the
world, requires studies of sociology, anthropology,
philosophy and many other sciences. Without such
studies we may not achieve an appropriate
definition of privacy.

Privacy and private individuals are noffensive
area of human life that have always been
considered by scholar&rom the beginning of
human life, they have tended to define their own
territorial ou of reaching the other people. The
following, the concept of privacy in international
documents and doctrine are discussed.

in International

2.2.1.Concept of

Documents

Privacy

The right of privacy has been considered in
different regional and international documettzt

any of these documents and conventions have
considered this right from a particular aspect.
Some of conventions, documents and declarations
that have pointed tgrivacy, are as follows in
order of years:

1) Declaration of Human Rights and
Citizenship of France (1789): This declaration
includes 17 articles and combination of individual
and nation considerations. In Article 12 of the
Decl arati on st afthe gghts af T h ¢
man and of the citizen requires public military
forces. These forces are, therefore, established for
the good of all and not for the personal advantage
of those to whom they sh

Article 12 of Declaration of the Rightof Man
focuses on the protection of citizens of France
from abusive police. Police misconduct refers to
inappropriate actions taken by police officers in
connection with their official duties. It focuses on
the idea that the police are representativethef
citizenry and should not act arbitrarily or at the
will of the government.



2) The Universal Declaration of Human
Rights (1948). Article 12 of the Universal
Declaration of Human Rights states that: "No one
shall be subjected to arbitrary interference it
privacy, family, home or correspondence, nor to
attacks upon his honour and reputation. Everyone
has the right to the protection of the law against
such interference or attacks" [6]

According to the Article 12 of the Universal
Declaration of Human Rhts, right to privacy
means that anyone should be free in terms of their
private life, home, place of residence and
communications. Anyone should not be interfered
in their private life, home, place of residence and
communications. Their reputation and edit
should be protected in terms of those matters.
Everyone should be duly protected by the laws.

3) The European Convention on Human
Rights (ECHR) (formally the Convention for the
Protection of Human Rights and Fundamental
Freedoms)(1950): Article 8 of th€onvention
provides: "1 Everyone has the right to respect for
his private and family life, his home and his
correspondence.- Zhere shall be no interference
by a public authority with the exercise of this right
except such as is in accordance with the dad is
necessary in a democratic society in the interests
of national security, public safety or the economic
wellbeing of the country, for the prevention of
disorder or crime, for the protection of health or
morals, or for the protection of the rightsida
freedoms of others."[7]

Article 8 of the European Convention on Human
Rights protects the private life of individuals
against arbitrary interference by public authorities
and private organizations such as the media. It
covers four distinct areas: paite life, family life,
home and correspondence.

In other words, article 8 guarantees the
i ndividual ds ri ght t o
family life. The Article specifies that public
authorities may only interfere with this right in
narrowly defined acumstances. In particular, any
interference must be in accordance with law and
necessary in a democratic society, in view of such
public interests as national security and the
prevention of crime.

The convention entered into force on 3 September

1953. Itis completely discussed about this issue in
chapter3.
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4) International Covenant on Civil and
Political Rights (1966): Article 17 of mentioned
Convention provides:“INo one shall be subjected
to arbitrary or unlawful interference with his
privacy, family, hane or correspondence, nor to
unlawful attacks on his honour and reputation. 2
Everyone has the right to the protection of the law
against such interference or attacks." [8]

Article 17 (1) of the International Covenant on

Civil and Political Rights, hasot directly opposed

to the definition of privacy, but there is inference

from the opposite concept that it is necessary to
specify certain and defined rules for entering
privacy.

5) Resolution 428 (1970) adopted by the
Parliamentary Assembly of the CouncilEBurope.

In this Resolution it i
limits the right to privacy of the persons is the
possibility of being able to lead lives as they wish,
with minimal interference. This right relates to
privacy, family life and to that ohe home, to the
physical and moral integrity, to the honour and
reputation, to the fact of not being presented in a
false light, to the nondisclosure of unnecessary
and embarrassing facts, to the publication of
private photographs without authorizatido, the
protection against espionage and unreasonable or
unacceptable intrusion, to the protection against
misuse of private communications, to the
protection against disclosure of confidential
information communicated or received by an
individual o [ 9]

6) Cornvention for the Protection of
Individuals with regard to Automatic Processing of
Personal Data (known as "Convention No. 108").
[10] Parties to this Convention, which include all
EU member states, are required to implement it
into their national laws. Comwtion No. 108 is
open to any countries that have enacted legislation
"In accordance with" the standards it establishes;
and it was amended in 1999 making it possible for
thes plet@ dccede torit. [1h]iIns200p wais adapted
an additional Protocol regarding supisory
authorities and transborder data flows, that entered
into force in 2004. [12] Furthermore, Convention
No. 108 is complemented by a series of
Recommendations, [13] such as the
Recommendation Regulating the use of Personal
Data in the Police Sectdi4]

The object of this convention is to strengthen data
protection, i.e. the legal protection of individuals
with regard to automatic processing of personal



information relating to them. Recently, the
Consultative Committee of the Convention for the
Praection of Individuals with Regard to
Automatic Processing of Personal Data has been
actively working on the issue of profiling. It
adopted in June 2010 a Draft Recommendation on
the subject. [15] Additionally, it has launched a
process of analysis of Coention No. 108 and is
expected to start discussing its possible revision in
the near future.

7) Cairo Declaration on Human Rights in
Islam, (1990). Article 18 of the Islamic
Decl aration of Hu man

Everyone shall have the right to live iecsirity for
himself, his religion, his dependents, his honour
and his property. (b) Everyone shall have the right
to privacy in the conduct of his private affairs, in
his home, among his family, with regard to his
property and his relationships. It is np@rmitted to
spy on him, to place him under surveillance or to
besmirch his good name. The State shall protect
him from arbitrary interference. (c) A private
residence is inviolable in all cases. It will not be
entered without permission from its inhabiwior
in any unlawful manner, nor shall it be demolished
or confiscated and its
8) Charter of Fundamental Rights of the
European Union (2000). This Charter brings
together in a single document the fundamental
rights protected in th&U. The Charter contains
rights and freedoms under six titles: Dignity,
Freedoms, Equality, Solidarity, Citizens' Rights,
and Justice. Proclaimed in 2000, the Charter has
become legally binding on the EU with the entry
into force of the Treaty of LisbonniDecember
2009.

In article 7 of the Charter of Fundamental Rights
of the European Union, has been emphasized
onrespecting to private and family life, home and
communications of people. Also, Data protection
means the right of a person to know which data
gathered in regards to her person, how the data is
used, aggregated, protected, and where the data is
transmitted. Anyone has the right to have access to
that data and to modify it. In all cases, the person
has to give his/her consent for that datééoused

by another person, government, or entity. Data
protection values are not essentially privacy
related ones. These values cannot be dealt with just
through the privacy perspective. They are
autonomous values, which grant fundamental
rights. The rightto data protection as recognized
by Article 8 in the Charter of Fundamental Rights

45

of t he Eur o-Eeesyone hamthearight A
to the protection of personal data concerning him
or her. 2 Such data must be processed fairly for
specified purposes arah the basis of the consent
of the person concerned or some other legitimate
basis laid down by law. Everyone has the right of
access to data which has been collected concerning
him or her, and the right to have it rectified. 3
Compliance with these rideshall be subject to
control by an i fldlependen
9) Resolution 1843 (2011) adopted by the
Parliamentary Assembly of the Council of Europe.

R Thg HParlsamenpary oAgsierdbly sof the fTouac)l of

Europe has adopted the Resolution 1843 (2011) on
the protetion of privacy and personal data on the
Internet and online media. [18]

Users of online services have been alarmed by
numerous intrusions into their personal data and
correspondence by public authorities, commercial
companies as well as private indivitkiaWidely

publicized examples have been the interception of
communication and the screening of user data
through national security services in Europe and
the USA, the professional damaining of social

d omliné newvorlks, the ecommeratadprofiling[oflue}s

by online service providers through Internet access
data and getocalization data, as well as the large
scale hacking into user accounts and passwords for
fraudulent purposes. The Assembly therefore
welcomes the Resolution on the right to privacy in
the digtal age, which was adopted by the United
Nations General Assembly on 18 December 2013.
The Assembly concurs that the same rights which
people have offline must also be protected online,
in particular the right to privacy as expressed in its
Resolution 188 (2011) on the protection of
privacy and personal data on the Internet and
online media. [19]

2.2.2. The concept of privacy in doctrine

Privacy is one of concepts that seem there is no
Encyclopedia definition of it. Although, many
lawyers and expertshave provided several
definitions, but providing a clear and complete
definition of it seems to be difficult because of
ambiguous domain and challenged its concept.
Furthermore, the growth of information and
communication technologies that are related to
privacy resulted in more difficulty in providing a
clear concept of it.



Difficulty of providing a clear definition of the
concept of privacy has been discussed by many
scholars in this field.

"Arthur Miller's" state that it is hard to define
privacy becase it is very vague and fragile. Also,
"William Beaney" believes that even the most
earnest advocates of the right of privacy must
admit that there are serious problems in defining
the nature and scope of this right. [20]

As defining privacy is difficult it has led some
theorists do not believe an independent identity for
privacy and the protection of privacy is what they
are called, and is referred to other established
rights. Therefore, there are 2 approachBse first

is dedicated to countries likerance, Germany and
some countries that follow "Romait@ermanic”
system that studies privacy right with a critical
opinion. The second approach is conceptually
independent of other individual rights. This
approach is devoted to the Angbaxon countries
that follow the system of "common law ".

Samuel Warren and Louis Brandeis, the first
spokesmen of privacy, defined this right to a "right
of privacy or Let to be alone" based on the
principle of honorable character. A principle that is
a part of a more gera right as named security
right or "right of a person on his own personality."
[21] "Colin Bennett" a political scientist believes
that the above definition of privacy, deals with the
human dimension of this concept based on dignity,
individuality, integity and personal of peopli22]

However, there are drawbacks for above
definition:First,  this  definition is not
comprehensive because it doesn't include some
cases like the gathering of family or personal
relationship. In those cases "loneliness" ig no
considered but it is privacy of people.Secondly, all
items of privacy, is not applied. Because if one
person observes the other without disruption
lonely, that person will not have the right to
protest.

"Ellis Smith" has defined privacy as: "our degive

a physical space where we can be free from
harassment and assault, and may not be subjected
to shame and responding and the control of timing,
the way of disclosing personal information about
ourselves will be in our hands."
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In this definitionthe word "desire" is used
while:First, the desire is not the legal sense.
Secondly, desire, depends on people. If there is
violation of privacy of a person, there will be a
desire by others. Thirdly, if we consider "desire" as
a measure of privacy, generally hum@esires to

be free from harassment and assault of others in
public domain.

"Edward Blostin states that privacy is a criterion to
distinguish people from each other and believes
if human is forced to share every minute of his life
with others, will be derived of human dignity and
individuality. Thus, his feelings are not genuine
because is raised apparently and his value will be
like material objects. [23]

"O - LT Godkin" believes that privacy is the right
to decide on how much access is permissible to
information, feelings, thoughts, actions and
personal dignity of an individual for others.
(Limited access to other's itself).

Also, "Charles Fried" former prosecutor of United
States of America believes that privacy is not
merely this issue that there inot information
about us in the minds of others. But rather that we
have control over information about ourselves.

According to what has been mentioned, it appears
that difficulty of providing a comprehensive
definition of privacy, has led scholars inig field

to the citing specific examples and providing a
clear definition has remained silent. Despite the
difficulties and the problems, we need to provide
the appropriate definition for this field.

To provide a comprehensive definition for privacy
, it could be mentioned: "privacy is a part of life

that person is free from interpellation and legal
penalty and any decision about it, informing and
observing is only by himself and involving the

others or access it without his permission is not
permitted.”

3. Privacy and Casdaw of European Court of
Human Rights

The European Court of Human Rights (ECtHR) is

a supranational or international court established

by the European Convention on Human Rights. It
hears applications alleging that a contracting state
has breached one or more of the human rights
provisions cacerning civil and political rights set



out in the Convention and its protocols. An
application can be lodged by an individual, a group
of individuals or one or more of the other
contracting states, and, besides judgments, the
Court can also issue advisorgpinions. The
Convention was adopted within the context of the
Council of Europe, and all of its 47 member states
are contracting parties to the Convention. The
Court is based in Strasbourg, France.

Article 8 of the European Convention on Human
Rights sates that privacy of people should be
protected from the invasion of others and
governments should respect this right. European
Court of Human Rights as one of the mechanisms
by which European Union legislation must be
implemented, states that Privacy israad concept

in several votes which includesysical and
psychological integrity of person.

Article 8 has been legislated in order to respect for
private and family life and correspondences of a
person. Most of cadaware in connection with the
definition of the concepts "private life", "domestic
life", "Home" and "correspondence"”. According to
what was mentioned, we survey concept, scope,
and records related to any section of this article

separately.
3.1Article 8 Paragraph 1 ECHR

Article 8 of theEuropean Convention on Human
Rights, states that the privacy of people should be
protected from any invasiandknowsit a

right that must be supported and protected. In the
paragraph 1 of this art
the right to respect for hisripate and family life,
his home and his

Most actions have been decided under the right to
respect for private life, although they may involve
incidental claims to respect for home, family or
correspondence.The following are the resofutd

the case referred to in this paragraph, separately
and survey the casaw of the European Court of
Human Rights.

3.1.1. Private life
Private | ife includes
psychological integrity, personal or private space,

the collection and publication of personal
information, personal identity, personal autonomy
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and sexuality, selflevelopment, relation with

others and neutation. [24]

The European Court of Human Rights ruled in
Niemietz v. Germany decision of December 16,
1992, [25] that it is neither possible nor necessary
to find an exhaustive definition of the term
Aprivacyo. However, it
limit the scope of its impact on the inner circle in
which anyone can perform life as he wishes
entirely excluding the outside world of this circle.
Privacy may encompass, to some extent, the right
of an individual to establish and develop
relationships wittother people. [26]

The existing policy is only related to his
professional activities in mentioned case. In the
other words, only professional activities
areconsidered as an exception for protections
available in article 8 because generalization of that
to the other cases will lead to injustice and
inequality as distinction between professional and
nonprofessional activities of a person is difficult
for these kinds of interferences. In fact, the court
has failed to specify the border of private life and
professional activities about telephone line that is
used both business activities and private calls.

The concept of private life has been also
mentioned in several cases. Including, in Van
Kuck v. Germany decision on June 12, 2003, [27]
the European Catiof Human Rights ruled that
sexual identity is one of the most intimate aspects
of private life.

Privdtedlife, sntometofetise :case was statgd agaiast
the UK, included sexual activity as well. In this

c or r es paasedsexnvasecongidered as an element of privacy.

In case of Dudgeon v. UK in 1981, [28] the court
recognized sexuality as the most personal aspects
of a person's private life and ruled that the law in
Northern Ireland that penalized sex between men
in private was incompatible with the European
Convention on Human Rights.The court believed
that a law that would allow penalized homosexuals
is violation ofthe Article 8(1)(Right to respect for
private life). By the same token, the Court found in
Norris v. Ireland (1988), that the mere existence of
criminal laws impugning homosexual acts

a ramounted itov dn dinteddrefice wiphhtles rightt dol

private life. The Court He that the fact that the

applicant had, unlike the applicant in Dudgeon v
UK, had not been questioned by police of
subjected to an investigation, did not render the



case distinguishable. It reiterated that the
possibility of a criminal prosecution, whidheld

the applicant in constant fear, amounted to an
interference with his right to private life. Since the
Court was unable to see any reasonable
justification for this legislation, it found a violation

of article 8 ECHR. [29]

It seems that article 8 dfie European Convention
on Human Rightss also including to protect the
rights of transgender people that is an aspect of
private life. This issue is in order to recognize the
new gender after a sex change. In case of B v.
France in 1992, [30] the counled that the French
government, has violated the paragraph 1 of
Article 8 of the European Convention when
refused to provide allow evidence of change to
plaintiff person. In fact, in the case of B. v. France,
the Court concluded for the first time thaeté
had been a violation of Article 8 in a case
concerning the recognition of transsexual people.
Ms. B, a maldgo-female transsexual person,
complained of the refusal of the French authorities
to amend the civil status register in accordance
with her wisles.

Moreover, private life encompasses the network of
relations that a person has established such as
work, education, friendships, reliance on medical
or therapeutic services. For example, The
European Court of Human Rights stated in Khan v.
UK decision of December 20, 2011, [31] that:
A"nThe Court recall s that
right to establish and develop relationships with
other human beings and the outside world and can
someti mes embr ace
social identity, it must baccepted that the totality

of social ties between settled migrants such as the
applicant and the community in which they are
l'iving constitutes part
l'ifeo within the
be a rare case where atkat migrant will be
unable to demonstrate that his or her deportation
would interfere with his or her private life as
guaranteed by Arti

3.1.2. Family Life

Family life is one of the aspects of privacy that is
firstly protected by the Universdbeclaration of
Human Rights. Territory and sphere of family life,
including issues related to respect the privacy of
the family, the rights of parents in relation to
children, marriage and its issues, adoption and
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cl e 8.

more. In the other words, the conceptarhfly life
goes beyond formal or traditional relationships. It
covers engaged couples, cohabiting couples and
samesex couples. It also covers relationships with
siblings, foster parents and foster children and
grandparents and grandchildren.

Article 8 of the European Convention on Human
Rights, has recognized the right to respect family
life of people. European Court of Human Rights
concerning the violation of the right to respect
private life, with issues such as changing the name
of the person for religus purposes, forbidding
homosexuality as considered one of the most
severe form of privacy, the expulsion of land
which led toseparate one from the other family
members and similar issues

Nowadays, family relationships are considered
beyond formal reldonships and legitimate
arrangements. For example, Schalk and Kopf v.
Austria is a case decided in 2010 by the European
Court of Human Rights in which it was clarified
that the European Convention on Human Rights
does not oblige member states to legisfateor
legally recognize samsex marriages.The Court,
for the first time, has accepted homosexual
relationships as a form of "family life". [32]

The case concerned the complaint by a saexe
couple that they were not allowed to contract
marriage and di not have any other possibility to
have their relationship recognized by law before

the engy inforfdrce oflthe Regjisteped Bartreiships

Act in Austria in January 2010. In its Chamber
judgment of 24 June 2010, the Court found that

as p e c Aricle 12 fof the @onvantim dright o charrg)ldid s

not impose an obligation on the Austrian
Government to grant a sareex couple access to
marriage. It therefore held that there had been no
violdtion of Ithat Article. MloeeCputrt also founditipat i

me a n i n gtheoef had rbeen cnlo eviol@tion bfn Artecld4l |

(prohibition of discrimination) in conjunction with
Article 8 (right to respect for private and family
life).

0

Homosexual relationships with each other is not
recognized as family life, in accordance
with  principles of family support based on
paragraphl of Article 8, although it can be
protected according to the principles of private
life. In the case of X v. British in 1997, the court
ruledthat the right to protect of family life
highlighted in the paragraph 1 of Article8, does not
include a gay codp life. [33]



3.1.3. Home

Home is a place which a person selects it for
living. There is no difference if he lives there
completely or lives there temporarily and returns
home again. It also does not matter who is the
owner is not the owner. In other vas; a home is
not just oneds current
include a holiday home, business premises,
caravans and homes built in contravention of
applicable town planning regulations. More
recently, Ahomed has
the physicaly defined area, where private and
family life develops. This concept of right to
respect for home, was considered in the case of
Moreno Gomez v Spain in 2004. [34] According to
the ECtHR in Moreno Gomez this shows that the
right to respect of the home iotnconfined to
concrete or physical interferences, such as
unauthorized entry into a person's home, but also
includes those matters that are not concrete or
physical, such as noise, emissions, smells or other
forms of interference. The Court in Moreno
G - meafter mentioning the above cases, also
referred to what was held in the Hatton case, that a
serious interference may result in the breach of a
person's right to respect for his home if it prevents
him from enjoying the amenities of his home. [35]

The cacept of life in home and private life may
be overlapping and sometimes it is difficult to
distinguish between these two concepts. In the
case of Niemietz v. Federal Republic of Germany
that was earlier mentionéa part of "private life",

the court has ab extended the concept of privacy
to some workplaces. The court protected a case
which office of a lawyer had been inspected by
Police because it was included by privacy.
Lawyer's office was protected because the court
accepted private life is not one dimsion but it
consists of home and also office of lawyer in other
place and time and any undue inspection and
assault will be as violation of privacy.

3.1.4. Correspondences

The right of respecting correspondences and
communications of people means tpabple can
relate each other without interfering by public
authority and others. The concept of
correspondence covers communication by letter,
telephone, fax or email.in other words,
correspondence includes postal correspondence,
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telephone calls, emails dn text messages.
Examples of interference with correspondence
include opening, reading, censoring or deleting
correspondence.

The European Court of Human Rights has made
several pronouncements on the collection and use
of data and surveillance informatioand their
impact on dthee nrighe (o privacyt. Prisoaens hawvd s
brought the majority of cases alleging interference
with correspondence before the European Court.In
the case of Campbell and Fell v. UK, [36] the

b e eapplichre somplaindddhdt carespoaderiteewitlp Hisa

lawyer was opened and read by prison authorities.

The Court concluded that there was no pressing
social need that warranted the interference and
established that the right to uncensored
correspondence with onef¢
privileged under Artile 8.

Only in exceptional circumstances may
correspondence between prisoner and lawyer be
read, when there is reasonable cause to believe that
the content may threaten the safety of others or
prison security or is of criminal nature.
Correspondence ofronlegal nature may in some
instances be censored, e.g. when it refers to other
prisoners or illegal activities taking place in the
prison. In case of Schonenberger and Durmaz v.
Switzerland, [37] the Court established that
preventing a prisoner from rdging a letter may
constitute an interference with his right to
correspondence.

The European Court of Human Rights considers
telephone conversations to fall under the concept
of correspondence protected under Article 8.
Telephone tapping constitutes a iges
interference with the right to privacy and must be
subject to precise laws. In the case of Kopp v.
Switzerl and, [ 38] the ap
in relation to a criminal investigation against him.
The Court found a violation of the right to paisy,

as there were no clear laws on the procedure for
distinguishing between privileged (lawyer/client)
information and other matters. Similarly, both
France and the United Kingdom have been found
to have violated the right to privacy in relation to
teleplone tapping as the rules governing the
discretion conferred on public authorities to carry
out telephone surveillance were considered
unclear. [39]



3.2. Article 8 Paragraph 2 ECHR

Article 8 is a qualified right, so in certain
circumstances public authorities can interfere with
the private and family life of an individual. These
circumstances are set out in Article 8(2). Such
interference must be proportionate, in accordance
with law and necessary to protect national security,
public safety or the economic wellbeing of the
country; to prevent disorder or crime, protect
health or morals, or to protect the rights and
freedoms of others. In other words, paragraph 2 of
Article 8 of the Ewopean Convention on Human
Rights sought to express exceptions to the
principle of privacy protection that is listed in the
paragraph 1 of this article. In the paragraph 2 of
this article has been
interference by a public authtyriwith the exercise

of this right except such as is in accordance with
the law and is necessary in a democratic society in
the interests of national security, public safety or
the economic wellbeing of the country, for the
prevention of disorder or crimégr the protection

of health or morals, or for the protection of the
rights and freedoms of

The burden is on the state to justify an interference
with an Article 8(1) right. This means that the state
must show that the interference falls witlone of

the exceptions in Article 8(2), and that it is in
accordance with the law and necessary in a
democratic society. This requires the state to
demonstrate that the interference corresponds to a
6pressing social needd
tothe | egiti mat e
find it harder to justify an interference which
concerns a mor e i nti mat
private life.

Once the European Court is satisfied with the
legality of the interference, it will examine the
legitimacy of the aim pursued. The aims listed in
paragraph 2 form part of a closed list. It has
happened, however, that the Court has taken into
consideration objectives different from those
explicitly elicited. In case of Nnyanzi v. the UK in
2008 [40] the Cort was satisfied that the
maintenance and enforcement of immigration
controls were a legitimate justification for the
removal of the claimant from the United Kingdom
to Uganda. Despite exceptions, however, the
wording of the Convention appears to be
compehensive of the main interests potentially at
stake, each of which is couched in broad terms.
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They are encompassed by all qualified rights, with
the sole exceptions of the economic wading of

the country. In procedural terms, it is for the
respondent ste to spell out the objective pursued
with the interference: generally, the Court will be
satisfied with it. This means, however, that the true
battle is fought over the necessity and
proportionality of the measures adopted to pursue
such aims.

The legitmate aims, as listed in Article 8 and as
interpreted by the Court, are:

3.2.1 National security

This concerns protecting the state from the risk of

i me ¢
conduct, such as subversion of the national
governmentor violent attacks to the democratic
system. This provision has been evoked in a
handful of cases concerning secret collection of
information about an individual or covert
surveillance measures, allegedly necessary to
counter threats stemming from alarmitegrorist

o dctividess er saphisticated forms of espionage. The

justification was not upheld in case of Smith and
Grady v. UK in 2009 concerning the less favorable
treatment of homosexual personnel of British
armed forces. [41]

3.2.2 Public safety

This @am has rarely been invoked alone. Even

awmenh it is, tha Court téndsitosrely @tphre same time |
ai m bei ngon pther £aexsterit .grouhds,s duchtas nationdl |

security or prevention of crime and disorder.
Rubasipce cstaf ®@ft y awagserasto ntdlse
judgment in the casef &« and Y v. Switzerland,
[42] on the limitations to family life in prison.
Likewise, in Buckley the Court accepted public
safety as one of the justifications for the British
authoritiesdéd refusal t o
her caravans on her landad#li the applicant been
authorized to do so, there would have been a
danger to road traffic, since access to her property
was from a public highway.

3.2.3 Economic wellbeing of the country

The careful management of public finances has
been a major concerm some cases involving

local policies on housing and demography. For
instance, this legitimate aim was raised by the
respondent state in Gillow v. the UK: housing



limitations in Guernsey were justified by the
urgent need to maintain the population within
limits that could permit the balanced economic
development of the area. [43]

In any case, the distinction between private and
public economic interests is not always easy to
draw. For instance, in Hatton and others v. the UK
in 2003, the increased numhbarnight flights was
justified by the favorable general economic
consequences deriving from a better transport
system, but the collective interests were
necessarily and deeply intertwined with those of
the airlines. [44]

3.2.4 Prevention of disorder or cime

This aim is twofold as it encompasses two
different concepts. That of disorder, one of the
most invoked legitimate aims, seems to embrace
alarming situations derived from individual or
collective conducts threatening peaceful social life.
Inrelatont o t he Acri meo
important distinction has to be drawn between
prevention and detection of crime. The measures
taken by the state can be justified only in so far as
they tend to avoid the commission of a crime.
After the offence habeen committed, the state has
to rely on different justifications. However, the
distinction may be a fine one in practice. For
instance, in S and Marper v. UK in 2008, [4b¢
Court considered that a system of collection of
DNA samples and fingerprints rsed the aim of
preventing crime, albeit disproportionate in
comparison to the aim it pursued.

In the case of criminal investigations the Court
generally refuses to accept the legitimacy of police
of ficersd conduct when
or evidently wrong premises, which could and
should have been reasonably avoided with proper
precautions[46]

3.2.5 Protection of health or morals

As with the previous item, this aim too combines
two autonomous interests. Health refers to the
individual sphere, while the protection of morals
has been usually interpreted as a synonym of
sexual morality. It is clear from the casev that
morality canimply either ethical standards of a
society as a whole or the sensitivity of specific
social categories, such as schoolchildren. In
Dudgeon v. UK, the Court addressed the
criminalization of sexual activities between
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consenting male adults in private, demyithat the
choice to criminalize such behavior could meet the
need to preserve moral standards. It reached a
different conclusion in Laskey, Jaggard and Brown
v. UK: there the Court gave precedence to the
protection of the health of those concerned, f@vin
regard to the possible bodily consequences of
sadomasochistic activities. [47]

3.2.6 Protection of the rights or freedoms of
others

This aim is couched in extremely broad terms and
covers a wide range of situations. On many
occasions it has resulted &am open clause thanks

to which variousi potentially not yet clearly
definedi kinds of limitations have been justified.
The Chappell case is illustrative, as the Court
extended the derogations embodied in paragraph 2
to the protection of intellectual pperty rights.
Protection of third part

c 0 mp aalse heen sutcessflilye inekedh to jastify the

decision to separate children from their parents.

[ 48] I n particul ar, t he
interest of the ¢mantifado f
its judgments, even if the expression does not
appear in Article 8.

3.2.7 The necessity requirement

The legality and legitimacy of the interference do
not guar ant ee i ts compl
conditions of derogation. The measure wikaa
have to pass the necessity test, which entails a
multi-f aceted anal ysi s. The
in the Convention epitomizes the tension created
by the collision between the individual and

bsacety.dIn assessmg the neeessitys reghirernente

which ineviably implies a proportionality test, the
Court might also extend its scrutiny beyond the
boundaries of the right in question, extending its
assessment to the democratic essence of the
respondent state against a number of indicators
such as pluralism, talence, broadmindedness,
equality, liberty, right to fair trial, freedom of
expression, assembly and religion. [49] As for
what is meant by necessity, as usual the Court has
not come out with a cleawut definition: instead, it
uses a composite and balanaeation, whereby
necessity is not synonymous with indispensable,
nor has it has the same flexible meaning of
expressions such as reasonable, useful or desirable.
[50]



A glance at the cadaw of the Court shows that
the more important the rights in theheme of the
Convention are, the more convincing the reasons
required to justify a restriction in them will be. The
passage of time is also a variable that has been
considered in order to conclude for the continuity
of the necessity. In case of the Luondoltaly in
2003, [51] the Court considered that after fourteen
years, the balance between the general interest in
payment of a
applicantés right to
therefore there was no longer need to subject the
correspondence sent to him to the review of the
trustee in bankruptcy. Although in the subsidiary
system established by the Convention Contracting
States enjoy a variable margin of appreciation on
the means to reach their objectives, ultimately it is
for the Court to assess that the interference
corresponds to a pressing social need and that it is
proportionate to the legitimate aim pursued and to
the social need addressed.

3.2.8 Proportionality

The doctrine of proportionality is at the heart of
theCourbs i nvestigation int
the restriction. Although the Court offers a margin
of appreciation to the Member State and its

institutions, the Courtod
the rights laid down in the Convention are not
interfered withunnecessarily.

The principle of proportionality requires that there
be a reasonable relationship between a particular
objective to be achieved and the means used to
achieve that objective. [52] The different versions
of the proportionality test appear tteflect various
standards of review in different contexts.

As proportionality is an ingredient of the necessity
requirement and of the margin of appreciation, any
interference with Article 8 rights will have to be
weighed on this ground: in principlewtill not be
considered disproportionate if it is restricted in its
application and effect, and is duly attended by
safeguards in national law so that the individual is
not subject to arbitrary treatment. The case of
Ernst and others offers v. Belgium in() [53] an
interesting example of a judgment based on the
proportionality principle. The case concerned four
journalists whose offices and homes had been
searched in connection with the suspicion of
disclosure to the press of confidential information
by members of the judiciary. In relation to the

52

search warrants, the Court noted that they were

drafted i n wi de t er ms |
document or object that might assist the
i nvestigationo) and gave

investigation concerned, thgremises to be
searched or the objects to be seized. Furthermore,
the applicants, who had not been accused of any
offence, were not informed of the reasons for the
searches, thus giving rise to searches which could

bankr upt 6rot becconsidiried pyaportioaate do tlegitimate
corame.spondence

was upset a

In Elli PoluhasDodsbo v. Sweden in 2006, [54] the
Court considered that, by refusing to allow the

applicantés husbandds a:
famil yds buri al pl ot on
peacef ul rest o enmgsational ne (

authorities had acted within the wide margin of
appreciation afforded to them in balancing the
interest of the individal
ensuring the sanctity of graves. The boundaries of
the margin of appreciation depend very much on
the interests at stake: the more they involve
fundamental values and essential aspects of private
life, the less the Court is likely to recognize wide
discretiore r easonabl eness of

3.3.Freedom ofexpression and privacy

s main role is to ensur
The right of Aifreedom
Afreedom of informationo
one of the principles of human rights that is
recognized and has been stressed in Article 10 of
European Convention on Human Rights. Article
10 of the European Conwton on Human Rights
pr ovi dBveyyone fiak the right to freedom of
expression. This right shall include freedom to
hold opinions and to receive and impart
information and ideas without interference by
public authority and regardless of frontiers. Shi
Article shall not prevent States from requiring the
licensing of broadcasting, television or cinema
enterprises. 2 The exercise of these freedoms,
since it carries with it duties and responsibilities,
may be subject to such formalities, conditions,
restictions or penalties as are prescribed by law
and are necessary in a democratic society, in the
interests of national security, territorial integrity or
public safety, for the prevention of disorder or
crime, for the protection of health or morals, for
the protection of the reputation or rights of others,
for preventing the disclosure of information
received in confidence, or for maintaining the
authority and impartiald@



The right to freedom of expression is crucial in a
democracy. Iidrmation and ideas help to inform
political debate and are essential to public
accountability and transparency in government. In
case of the Handyside v. UK, [55] the European
Court of Human Rights stated that freedom of
expression constituted one of thessential
foundations of a democratic society and one of the
basic conditions for its progress and development
of every person. It also made clear that Article 10
applied not only to information or ideas that are
favorable and inoffensive but also to thabeat
offend, shock or disturb the State or a sector of the
population. However, where an interference with
expression has concerned agmocratic ideas
and extreme right wing views contrary to the text
and spirit of the Convention, the ECHR has varied
between excluding the expression from the scope
of Article 10 altogether or concluding that the
interference is justified by Article 10(2).

The right to freedom of expression in Article 10 is
not an absolute right. It is a qualified right which
means thatdrmalities, conditions, restrictions or
penalties may be imposed on the exercise of this
right if they are prescribed by law, pursue a
legitimate aim and are necessary in a demaocratic
society. This latter condition requires the means
employed to be necesgaand proportionate to the
aim pursued. The legitimate purposes for which
freedom of expression can be limited are set out in
Article 10(2) set out above.

Article 10 provides that the exercise of this
freedom #fAsince it carr
respondd i | i ti esd may be
limitation: 1- is prescribed by law;-2s necessary
and proportionate; and pursues a legitimate aim,
namely:the interests of national security, territorial
integrity or public safety;the prevention of
disorder or crime; the protection of health or
morals;

9 the protection of the reputation or rights of
others;

9 preventing the disclosure of
received in confidence; or

1 maintaining the authority and impartiality of the
judiciary.

information

In considering questionsf oproportionality the
potenti al for a
value of the particular form of expression, the
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medium used for the expression (i.e. newspaper or
television) will all be taken into account, along
with other considerations.Articl&0 also provides
that it does not prevent the Government from
requiring the licensing of broadcasting, television
or cinema enterprises, although such restrictions
must still be in accordance with law and be
necessary and proportionate.

Freedom of exprason and privacy are two sides
of the same coin. Therefore, the European Court of
Human Rights has found in several cases that
privacy is an essential part of freedom of
expression.

In case of the Petrina v. Romania in 2008, [56] the
Court was asked to pdlicate a case where the
domestic jurisdictions had given precedence to the
freedom of expression
reputation. The complaint was brought by a
politician whom a satirical journalist indicated as a
collaborator of the former state setyrservices,

the Securitate. The allegations were taken further
in articles that were published in one satirical
newspaper. The domestic courts acquitted the
journalists responsible for the publications on the
grounds that their Nt mar
indeterminateo. The appl
also dismissed. The Court considered that the
subject of the debate in issue, that is the enactment
of legislation making it possible to divulge the
names of former Securitate collaborators, a subject
which received considerable media coverage and
was closely followed by the general public, was
highly important for Romanian society.
iCellaboration thyh polificians with tthie &ecuritaten d

| i nwag aehdjhly aessitive sooiaj andarsral issuesin the

Romanian historical cdext. Despite the satirical

nature of the newspaper in which were published,
however, the articles in question had been bound
to offend the applicant, as there was no evidence
that he had ever belonged to that organization (and
in fact at a later stage ieence showed that he

never collaborated with the Securitate). As the
message contained in the articles was clear and

direct, with no ironic or humorous note
what soever, t hus not mi
exaggerationo or Aprovo

normally allowed in the context of press freedom,
the Court considered that the article
misrepresented reality without a factual basis. By

6chi | | i rageusiag theeappligant @fnhavieg pelongedsto @ n

group that used repression and terror to serve the
old regime as a polita police instrument, and in a



situation in which no legislative framework was in
place to allow the public access to Securitate files,
the Court considered that domestic jurisdictions
had allowed the journalists to overstep the bounds
of the acceptable.

Freedom of expression constitutes one of the
essential foundations of a democratic society and
one of the basic conditions for its progress and for
each i ndi viulfdlnoeat! Subjectste | f
paragraph 2 of Article 10, it is applicable not only
to imatoonod or i deaso
received or regarded as inoffensive or as a matter
of indifference, but also to those that off end,
shock or disturb. Such are the demands of
pluralism, tolerance and broadmindedness without
which there tiisc
forth in Article 10, freedom of expression is
subject to exceptions, which must, however, be
construed strictly, and the need for any restrictions
must be established convincingly. [57]

In case of the Axel Springer AG v. Germany in
2012, [58] the European Court held that a ban
imposed by a domestic court on the owner of a
newspaper who wanted to publish an article on the
arrest and conviction of a wethown actor
violated Article 10 of the ECHR. The Court
reiterated criteria that it established in its case
law when balancing the right to freedom of
expression against the right to respect for private
life: first, whether the event that the published
article concerned was of general interest: the arrest
and conviction of a person was public judicial
fact and therefore of public interest; second,
whether the person concerned was a public figure:
the person concerned was an actor sufficiently well
known to qualify as a public figure; and third, how
the information was obtained and winer it was
reliable: the information had been provided by the
public prosecutords of fi
information contained in both publications was not
in dispute between the parties.

Therefore, the Court ruled that the publication
restrictims imposed on the company had not been
reasonably proportionate to the legitimate aim of
protecting the
concluded that there had been a violation of
Article 10 of the ECHR.

Also, in case of the Von Hannover v. Germany i

2012, [59] the European Court found no violation
of the right to respect for private life under Article
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8 of the ECHR, when Princess Caroline of Monaco
was refused an injunction against the publication
of a photograph of her and her husband taken
during a skiing holiday. The photograph was
accompanied by an article reporting on, among
ot her i ssues, Prince Ra
Court concluded that the domestic courts had
carefully balanced the p
to freedom of expression agas t the app
right to respect for their private life. The domestic
courtsd characterization
ad am avent od comtemporary societybcould not be
considered unreasonable and the Court was able to
accept that the photograph,nsidered in light of

the article, did at least to some degree contribute to

a debate of general interest. The Court concluded

nsoo ci ced matkat thére hadsnettbeen a violation of Article 8 of

the ECHR.
4. Conclusions

Privacy as a concept in which a personality,
dignity and physical integrity of the person, and
the type a person uses to "be himself' and
amplifying his sensesunder national law is
considered in democratic societies. While the laws
of countriedry providing public safety and
welfare of the community, dé&de to equalize
violating factors of the privacy of individuals and
restrict them.

Decision of the European Court of Human Rights
in the field ofprivacy shows that the court protects
privacy and dignity of human beings going to
create castaw andrules that obligates countries
to execution of human rights.

Also, freedom of expression is a principle

contained in various human rights documents. Its
objective is to ensure that people are able to
coremuracatel and heepress copinionsa ¢ény puliid,
private, either written or spoken, without the

interference of the state or others.

Both freedom of speech and privacy are
fundamental rights, which are equally recognized
in the Universal Declaration of Human Rights, by

appl i can tinfematignal iconeentiens suchf as .the Edamp C

Convention on Human Rights, and in many
national constitutions.

In the casdaw of European Court of Human
Rights, protecting privacy as a principle is
accepted and the codrtes to narrow



interpretation of exceptions of the rigtgo that
compleely supportsprivacy right of people. The
principle of freedom of expression and the right to
know the court where the original conflict with the
right to privacy regarding to principle of
expression freedom and the right of society to
know, the court hasupported this right if is not
against the privacy right of normal people. The
majority of their decisions are in favor of the right
to freedom of information and freedom
newspapers. In other words, the Court has
distinguished between the privacy of piclans
and usual people regarding to conflict of Article 8
(right to privacy) and article 10 (freedom of
expression and freedom of information) of the
European Convention on Human Rights, thereby it
has balanced between those mentioned rights that
seemgo have conflict with each other.
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Abstract

Sharia law recognizes human rights that are
essential for all individuals. Basic human rights
which are adopted by constitutions and universal
conventions are implemented by Sharia law. The
value of existence, privacy, and liberty is an
essential part of I&ria law. Islamic law totally
accepts the protection

Then the paper will show how these principles can
contribute to the devepment of the issue of
privacy protection.

In addition, the concept of privacy in tiJ) with
regard to protect personal data will be presented.
Fufthertindree some dases af yhe Buropesroaouet® n |

house and personal life; and hence, respecting the that dealt with the issue of privacy protection will

individual 6s right t o
fundamentals of Islamic Sharia law. This paper
shows some examples which imdéc how the
protection of personal information is guaranteed
in Islamic society and how the principles of
protecting privacy in Sharia law can contribute to
modern legal framework. In addition, this paper
presents the direction of the EU with regard to
privacy protection. The paper concludes that the
EU legal framework with regard to protect
personal information can be the foundation that

might be adopted by many countries which specifypr ohi bi t ed

Sharia law principles as a main source to their
legislation.

1. Introduction

New technology makes the collection of personal

data easier and sometimes, this occurs withoutthep er sond s

knowledge of data subject (amdividual to whom
personal data relateshhis highlights the need to
establish a privacy system which assures that t
right of individuals to have their information
adequately protected.

It is vital to examine the concept of privacy
according to the principles of Sharia jurisprudence
that is derived from the Quranic and the Sunnah
(the teachings and practices of Preph
Muhammad) texts which are considered to be the
main sources of law in Islam. This paper will
explain some examples which show how Islam
respects individual 6s r
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beppreseted c y i s one of t he
2. The protection of privacy in Islamic Sharia

Law

Sharia principles provide many examples that
indicate the right to privacy according to Sharia
law. For example, people should be protected from
spying by others and that prohibition of snooping

is linked to individuals as well as Islamic

governments because Islamic administrations are
from | ooking a

The Prophet Muhammad ( PB

you start prying into the secret affairs of the
people, you will caupt them, or at least drive
them very near corruptio
respectful of an individt
requires that thers do not interfere into any
private |ife
will negatively affect tibse persons.

as

Ida Madieha Azmi describes the theory of privacy
rights according to Sharia law as divided into two
6normative framewor ksé: t
the interference i n some:q«
other is the orders and rules for mainiag
secrets. [ 3] 6l ncluded i
prohibition against espionage, trespass and
eavesdropping. The second category includes
keeping secrets of others in the context of a
marital relationship, personal sins and information
impartedtoot hers i n confidence
thig hotion,taogrept rnumber ofy Muslim scholars
view personal privacy as a basic individual rights.

[5]
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Sharia law texts ensure the protection for You would detest it. And fear Allah; indeed, Allah
individual sd6 privacy a sisAzxceptirgglofuepahtanceuaiiraiful. 9 ght , a
also many scholarsdicate that the sanctity of

individual so privacy i Isis apparant feom the abdve téxinthat the Quaami c
society. In the following discussion, some recogni zes the value of e
examples that explain the protection of privacy by suppressing spying on each other. The Quran
according to Sharia law will be provided. These describes someone who spies on others as liking to

examples are provided to show the importaof eat the flesh of his dead brother. THisscription
individual so privacy i providess dvidente mf h@wvo stronglyt $haria law o m
protecting privacy at home to defending privacy consi der s t he signi ficart
according to the Islamic law of evidence. prohibition of spying also includes opening of
per sonal |l etters and conf
2.1 Privacy of homes and correspondences [ 10] This principle is st
who looks into the letter of his brother without his
Sharia law in both the Quran and Sunnah textsper mi ssi on is | ike | ooki
respects all individual[X]d right to keep their

privacy under strong protection from interference

from others, regarding the place where they live or T h e Prophet ( PBUH) sai d,

the way they communicate. It is vital to this study entered a private place, the person her/himself has

to provide some evidence from the Quran and ent er ed 0. [ 12] According

Sunnah texts to support such protection for sourcedrom the noble Quran and the narration of

persons in those specific circumstances. The Prophet Muhammad (PBUH), it is obvious that the

prophet Muhammad said, regarding the protection sanctity of private life has been an important

of property, t hat o6 v er idspectofslanic sdrietpamdithus theoprotectign ofo p

are as sacred and inviolabds the sacredness of privacy is seen as a human right for every

this day of yours, in this month of yours, in this individual in the commnity. From the Quranic

t own of Allahsaysidthe Qurént and prophetic principles about the conditions for
entering houses, the principles of prior consent can

O you who have believed, do not enter houses be derived from the condition of asking

other than your own houses until you ascertain permission to entering homes. It is obvious that

welcome and greet their inhabitants. Thabést Sharia law, in order to protect the satyctof

for you; perhaps you will be reminded. And if you private life of individuals, requires individuals to

do not find anyone therein, do not enter them until get clear permission from the resident of a house

permission has been given you. And if it is said to before the potential visitors can enter that house.

you, "Go back," then go back; it is purer for you.

And Allah is Knowing of what you do. [7] 2.2. Privacy and Islamic law of evidence

Also, with regard to get permission before Another indication that privacy is deeply protstt

accessing private life, the Hadith (the term in Sharia is the principles of law of evidence. In

6Haditho refers to r epoordergo peofect grivaayt teenfsharia principles of ¢ t

of the prophet MuhammadPBUH- or of his tacit evidence guarantee to every person the protection

approval or criticism of something said or done in of his or her privacy in a variety of ways as can be

his presence) saybtat 06 As ki ng f o rseepiesevaialdexts amdhjurigticanalysis] [13

allowed up to three times. If it is not granted, you

must returné. [ 8] The Prophet Mohammed turned his face away
(two times) from a man who sought to admit that

The Quran evidently prohibits spying and negative he committed adultery. Only subsequent to the

assumption as such activities cause offense tothemandés i nsi stence on makin
individual 6s right t o pfourtl aimg; :did the Prophet examine the
O you who have beli@d, avoid much [negative] proposition that the persod s psychol «

assumption. Indeed, some assumption is sin. And condition may have induced him to make his
do not spy or backbite each other. Would one of confession. Basically, after the exclusion of these
you like to eat the flesh of his brother when dead? factors, the penalty was applied. [14]

60



This is clear evidence that Sharia law respects thethe front door, and you have intruded over the
sanctity of the private life of individuals. Pdep  fence. And you have approash me without
are not forced to give any information about salutation, and Allah has commanded you not to

themselves when they breach the obligations of e nt er i nto ot her peopl es
Sharia law in their private place and indeed, they per mi ssi on, and without
are encouraged not to do so. People in their private (Salam) when you enter their premisf9] The

place are independent and the single conditionthatCal i ph | ef t t he manods h c

is applied to this personal independence is that the repent of hissin. [20]

individual behaviour must not damage anyone

else. [15] Maududi, an Islamic scholar, states that the
Islamic principle ofAmr-bil-Maroof -wa-Nahtanil

Another example of the protection of privacy Munkar, to enjoin the good and to forbid the evil,

offered in the Islamic law of evidence is that does not permit the government to attack

Muslim scholars affirm whose unwillingness to i ndi vi dual &8s private I i

permit the ewilence of individuals when it is made example of restriction is the role of a Muhtasib.

for or against relatives.[16] The reason for thatis 6 The Muhtasi b was certair

because family members are those mainly familiar and measures, but he wassaain charge of

with the details of e v standardso gererlly Geven standands of qpublee f f a

The suggestion is that even though scholars havebehaviour. He was, moreover, backed by a body of

not applied theer m o f Opr i vacy onspecmrs who weredempowecet to make regular

evidence, their approach has indeed been directedchecks on all the shops in the city, and to arrest

to the protection of anofhemndeéedsMMBBRips Thatcy al |
investigate or invade pe

It is evident from the abovementioned are committing sin in th

circumstances that the law of evidence according

to Sharia law provided restrictiveules about Ghazali, an Islamic jurist, said that thrihtasibis

accepting witness statements when there is anot allowed to try to get information about a sin

special relationship between individuals. Such a that is committed by an individual in his home

condition shows a good example of the protection behindc | os e d door s. He al s

of privacy in the Islamic community. person carries his privacy with him, and the
Muhtasib can judge only on prima facie

2.3 Restriction on government appearanceo. [ 24] Thes
government collection of personal information

During Islamic history, many dications from the imply that Sharia takes the issue of privacy

practice of Islamic authorities provide evidence seriously.

regarding the protection of individualsd privac:

an Islamic state. These indications suggest that2.4 Privacy and the Islamic Declaration of

even the head of the Islamic state should not be Human Rights

allowed to get access to private litd persons.

The following story illustrates such restriction. The strong protection of privacy in Sharia can be
seen clearly in théslamic Declaration of Human

Omar Bin Khattab, the second caliph, while he Rights The Nineteenth Islamic Conference of

was travelling at night in a city, heard a noise and Foreign  Ministers  (Session of Peace,

cursing which was coming from a residential area. Interdggendence and Development), held in Cairo,

He then tried to discover threason for thse loud Arab Republic of Egypt 1990, introduced the

voices that were coming through houses, so Bin Cairo Declaration on Human Rights in Islam

Khattab tried to peek into the house and said to a Article 18 of this Declaration stipulates that: a.

man who was in that residence: [1$du, the Everyone shall have the right to live in security for

sinner, do you think that Allah will ignore your himself, his religion his dependents, his honour

sins, as youbre sinni ngndldasgeopertyshi Evdryorma 3hall hdvé the righth n

replied, if |1 sinned once, you sinned three times. to privacy in the conduct of his private affairs, in

Al'l ah has forbidden vy o this home, anmgkhis family,owithsregar@é  rhis 6 s

fault, and you have done otherwise. Allah has property and his relationships. It is not permitted

commanded you to enter tpspyop him, sodpladhion meder survéillarcaiay h

t
0
e
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to besmirch his good name. The State shall protect
him from arbitrary interference. c. A private
residence is inviolable in all cases. It will not be
entered without permission from its inhabitants or
in any unlawful manner, nohall it be demolished

or confiscated and its dwellers evicted. [25]

Prior to the Cairo Declaration the Universal
Islamic Declaration of Human Rightstipulates
that every person is entitled to the protection of his
privacy. [26]

It is evident that Islaic jurisprudence provides a
real protection for the privacy of individuals in
their homes, work places and communication.
Thus, the general rule is that the protection of an
individual 6s privacy i s
law unless there is incongsicy between the right
of privacy and the scope of Sharia law. [27]

To sum up, Maududi argues that no one has the
right to spy on others, it is illegal according to by
the Sharia | aw, Owhet he
suspicion; for causing harm,orferat i sf yi n
own curiosityéo. [ 28]

2.5 Islamic principles and the Contribution to
modern framework

Sharia law principles regarding the protection of

personal data can contribute to the current debate
about the level of protection that can be adopted.
The next example can give clear indication about
the contribution to modern legal system.

There are two approaches to gaining permission
from a data subject (consumer or stakeholders) in
order to process his or her information. Some may
accept the opin choice which provides more
power to individuals or others might prefer the
opt-out choice.

Steven Salbu provides comprehensible
clarification regarding opin and optout options:
Specifically, both opin and optout policies
provide a measure of consungivacy protection,
although the former are stronger than the latter.
Optin  policies prohibit businesses from
collecting, using, or sharing personal information
unless the subject of that information has
expressly agreed to these activities. Under an op
in policy, the default assumption is that every
consumer expects privacy. The assumption can be
rebutted only through voluntary and affirmative
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consumer consent. Oput policies prohibit
businesses from collecting, using, or sharing
personal informatioronly after a consumer has
taken the initiative to inform the appropriate
person or entity of objections to the relevant
activities. In contrast to oph policies, the default
assumption in opbut policies is that a given
consumer does not have privacyxpectations
regarding relevant activities, such as collecting,
using, or sharing the data. To trigger the privacy
protections that are automatic under an-iopt
policy, a consumer must take the initiative and
follow the prescribed steps. [29]

The principe that would be derived from the
Quranic and prophetic texts is that prior consent is
rggaraed eebde fuumdcker gehei B¢
private life as the way to protect the sanctity of
personal life. Thus, oph formats might comply

with Sharia law because Bjm options require the
permission of individuals to process their personal
information before using and collecting personal
datas pying is done because
g oneobs

It appears that the ofnt format complies with the
principle of Sharia law as the latter asks
permission before getting ae s s t o S 0 ME
property. Because the eptit format would permit
businesses to use and collect data and then each
individual has the right to prevent further
processing, this format may be considered as not
complying with Sharia law as there is no prior
permi ssion given to acces

Thus, the optn option might be preferred over the
opt-out format as it would provide more protection
for data subjects and encourage business to
improve and provide clear procedures of opiimg

3. Privacy protection in Europe

In 1981, the Council of Europe opened for
signature and ratification &€onvention for the
Protection of Individuals with regard to Automatic
Processing of Personal Datahich states that its
objective and purpose is to

secure in the territory of each Party for every
individual, whatever his nationality or residence,
respect for his rights and fundamental freedoms,
and in particular his right to privacy, with regard
to automatic processing of personal data relating
to him.[30]



The European Convention for the Protection of organize the gathering and utilizing of their data.
Human Rights and Fundamental Freedoms in Firms or industry not only have to follow the
Article 8 stipulates that: Right to respect for process of the EWirective which organizes the
private and family life gaining, storing, using, and disclosing of

i ndi vi du a bhiséheydkslouldaensure that
1. Everyone has the right to respect for his private individuals have the authority to access stored data
and family life his home and his caspondence. and to correct errors.[40]
2. There shall be no interference by a public
authority with the exercise of this right except Some commentators state that the Buective
such as is in accordance with the law and isi denti fi es privacy as
necessary in a democratic society in the interestsand freedom that overrides commercial concerns
of national security, public safety or the economic over regul atory costsbo.
well-being of the country, for the prevention of established complete data protectidaws to
disorder or crime, for the protection of health or enshrine a consumer rigiissed, rather than
morals, or for the protection of the rights and marketbased, approach to privacy. [42] Spiros
freedoms of others. [31] Simitis said thatvhen we speak of data protection

within the European Uan, we speak of the
Thus, the European attitude requires government necessity to respect the fundamental rights of the
to introduce rigorous rules to @gize data citizens. Therefore, data protection may be a
transfers. [32] As a result of increasing concern subject on which you can have different answers
with regard to data protection, the EU has adopted to the various problems, but it is not a subject you
Or i-gbhatsse d 6, privacy i nfcarrbargatnibbout. [433 t at ut es as
model s to protect an individual 6s dat a. [ 33] I

6 a

[ y

1998, the EUDirective 95/46came into force,
which introduced the EU principle of the basic
right of data privacy. [34] ThiBirective created a
wide and comprehensive set of rules which

3.1 The European Court of Human Right

It is important to investigate how the court of
human right deals with the issue of privacy

provide strong protection for persons regarding the protection of the individuals in Europe. The

use of their private data. [35]

The practice in Europe demoraes the value of
establishing privacy law because in the EU,
privacy is considered
for which adequate protection should be offered
by a legal framework. [36] Data protection in

Europe is a significant area of established
protection. The EU Directive as a result,
attempted to lay down high, comprehensive

principles with regard to securing personal
information. The EU Directive introduces an
international form of an accurate lanaking
model for data protection law.[37] The data

protection law should be precise, deliberate, and Col | e g e

harmonious to achieve its aim, which is protecting
personal data.[38]

According to the European model for privacy
protection, the ElWDirective ensures that a great

following cases will show how the protection of
personal information is strong.

The Eurogan Court of Human Rights delivered

gudgmens in @oplaiidi \e biroted rkingdoni@007} a | u e

ECHR 253 found that the UK had infringed the
Coplandés right to respec
correspondence under Article 8 of the European
Convention on Human Rights. The fact in this
case as follows:

61 n 1991 t he appliyant
Carmarthenshire Coll ege (
the applicant became the personal assistant to the
Principal (ACPO)
she was required to work closely with the newly
appointed Deputy -8&rincipa
During heremployment, the applicant's telephone,
e-mail and internet usage were subjected to

number of rights are guaranteed such as the monitoring at the DP's instigation. According to

protection of civilians and the sensible treatment
of personal information. Commonly, the EU data
protection approach recognizes all individuals
with their fundamental right to their data.9[3

Thus, European citizens have the power to
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the Government, this monitoring took place in
order to ascertain whether the applicant was
making excessive use of Colledacilities for
personal purposes. The Government stated that the
monitoring of telephone usage consisted of



analysis of the college telephone bills showing pr ot ecti on for a per sonos
telephone numbers called, the dates and times ofthat policymakers in countries that their legal
the calls and their length and cost. The applicant system is based on Islamic Sharia law can consider
also believed that there had been detailed andthe right to privacy according to the international
comprehensive logging of the length of calls, the directions aslong as those directions provide a
number of calls received and made and thest rong protection to indi
telephone numbers of individuals calling her. She are no contradictions of Sharia principles.

stated that on at least one occasion the DP became

aware of the namof an individual with whom she It seems that both Islamic principles and the
had exchanged incoming and outgoing telephone European privacy framework consider the right to
calls. The Government submitted that the privacy as a fundamentahuman right. This
monitoring of telephone usage took place for a few foundation is encouraging any country that takes
months up to about 22 November 1999. The Sharia law as a main source to its legislation to
applicant contended that her telephone usege adopt the approach of EU with regard to protect
monitored over a period of about 18 months until personal information as in general such approach
November 1999. The applicant's internet usage will be compatible with Islamic Sharia va
was also monitored by the DP. The Government Therefore, the principles of EU directive can be a
accepted that this monitoring took the form of starting point for enacting personal data protection
analysing the web sites visited, the times and dateslaw.

of the vists to the web sites and their duration and

that this monitoring took place from October to The EU directive stipulate particular principles
November 1999. The applicant did not comment that should be followed in order to deal with
on the manner in which her internet usage was personal information, these principlieslude data
monitored but submitted that it took place over a quality principles; the rights of access,
much longer period of tie than the Government rectification and opposition; the purpose

admit. At 1011. specification principle; the security principle;
Enforcement Mechanisms and the Accountability
In another case, the case betwé&RLFORD v. Principle and Restrictions on onward transfers.

THE UNITED KINGDOM [1997] ECHR 32 Such these primgles aim to provide a strong

Halford alleges that calls made from her home and protection to individuals when their personal

her office telephones were intercepted by the information is processed by big firms or

Merseyside policdor the purposs of obtaining governments. As these principles maintain

information to use against her in the personal information in secure places and any

discrimination proceedingd-alford alleged that transfer of personal data will be done under the

the interception of her telephone calls amounted to knowledge of data subject, therefore, these

violations of Article 8 of the Convention (art. 8). principles will be compatible with Sharia

The court holds that there has been a violation o Principles of dealing with personal data. The

Article 8 (art. 8) in relation to calls made on the principles of EU directive provide a practical

applicantés office tel epmbtoimed.to secure and prot
could be adopted by legalsggms which based on

It is clear from these cases that the protection of Islamic Sharia law.

privacy in Europe is considered as a fundamental

human right and the right to private life and secure 5. References
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Abstract

On March 17th 2011, the United Nations In this esay, we will analyze the passing of this
Security Council passed resolution 1973 that pavedresolution and understand what factors made it
the way for the NAT@ed military operation in  possible, as well as the possible implications for
Libya. It was the first time a resolution authorized future crises. First, we will briefly present the
the use of force against a functioning governmentconcept of RTOP, from its inception to its current
in order to proect civilians. It was also arguably form in the Unitel Nations. We will then make a
the first ti me the ¢ 0 rbdeé graount off the @venés snpLioya deading Upitad y
protectodo (RtoP) was al | thedasding bfdhe iesolutibnh Mext,iwa wilt ahatyzet e
a resolution.This paper analyzes the provisions ofhow this resolution was passed and the various
the resolution as well as the declarations made byfactors that made such a resolution possible and
the representaties of the Security Council member whether that means thahe Security Council is
states, and highlights the particular dynamics finally ready to accept its responsibility in RTOP
between member states that mostly supported thend to apply it consistently in the future.
resolution and those who were opposed to it but did
not vote against it. Through that analysis, it seeks2. The Responsibility to Protect concept
to shed light on thdactors that allowed such a

resolution to be passed, with a special emphasisoDur i ng t he 906s, t he mai
the role, if any, RtoP played in it. to grave humanitarian crises or mass violaiof

human rights was the spal | ed 6 huma
1. Introduction interventiono, defined as

state to protect people within its borders from
United Nations Security Council Resolution suf f ering grave har mo b
1973, passed on March 17th 2011, was the firstMohamed Sahnod{B]. While this doctrine was
resolution in which the Security Council authorized applied most notdp in Somalia by the United
the use of military force for human protection St ates in 1993 and in Ko:¢
purposes against a functioning government. Asinterventions provoked wide outrage from the
such, it represents an impant development in parties not involved. The first blame was that such
international politics and the use of military force. interventions were not decided by the United
In addition, it is the first time in an UNSC Nations Security Council and werdus illegal
resolution that t he ¢ o franeap intermatfonal laR @ergpextives The isdcdnd y
Protect o, or RTOP, wa s crdidismurdaedio Humanitariard intenaention hwasv e
been used to justify such a use of raifjt action.  that it violated the sacrosanct principle of non
Gareth Evans, one of the fathers of the concept ofintervention inherited from the peace of
RTOP, stated that A Li byWestphaia Tha Unitegl Natitne SekretaryaGereeral f
the application of the "responsibility to protect" of the time, Kofi Annan, challenged political
(RTOP) principle, and the U.N. Security Council | eader s and asked the qu
resolutions in February and March, which pdve respond to a Rwanda, to a Srebreiii¢a gross and
the way for the military campaign, were textbook systematic violations of human rights that affect
r e s p dqlp. Hewsever, given the controversy of every precept of [3ur comn
the subject, it seems unlikely that RTOP was the
driving force behind passing the resolution and The answer came from the International

other factors may have been more decisive. Commission of Intervention and State Sovereignty,
or I ClI SS, i n t he report
Protecto rel eased in the
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concept of OResponsi bi | usd of fortedor éases Where stdie. doeB aos uplwoll |
puts forward 2 leval of responsibility. The first pillar 1.
l evel of responsibility is fAthe primary responsi
for the protection of [3aUNsSecaritye€duac]l Reporitopl98 [ whi c h
wi th the [4Thadeendionesaddre$seso
the case when the first level is failing or has failed: 3.1. Background and events in Libya
fi wh e poeulation is suffering serious harm, as a
result of internal war, insurgency, repression or The Libyan crisis started in the wake of the
state failure, and the state in question is unwilling revolutions in neighboring Tunisia and Egypt, in
or unable to halt or avert it, the principle of ron February 2011, whepeople started demonstrating
intervention  yields to the international in various cities across Libya and got reprimanded
responsibility © p r ¢5{Itelso butlived 3 duties heavily. The first demonstrations happened in the
that should be accomplished. The first is the eastern city of Benghazi, and were met by security
responsibility to pr evefartes disimg éxtessivehand letbab forcec Gausme s
direct causes of internal conflict and other man numerous civilians to die
made <crises putti [B]gThepopul ati ons at risk.o
next is a responsilify to react, requiring the state The Organization of Islamic Cooperatifiil] and
in trouble and the international community to the Peace and Security Council of the African
respond to the situation when the first responsibility Union [12] initially responded by both condemning
has failed. The last duty, after intervention, is a the use of excessive force against civilians. On 22
responsibility t o r e b ukebraary 208hthec WN Higle Qommissemser fofi f u
assistance with recewy, reconstruction and Human RightsNaviPillay, called for an immediate
reconciliation, addressing the causes of the harmcessation of the human rights violations committed
the intervention was designed to halt or by Libyan authoritied13]. On the same day the
a v e[f]To. @address the critics made to Arab League decided to suspend Libya from the
humanitarian intervention, RTOP, in principle, organization[14]. The League of Arab States later
insists that prevention is the single most importantcalled on the Securit€ouncil to impose a nfly
component and military operation is the last zone over Libya[l5] to prevent further loss of
ultimate resort and such operationshould try to havecivilian lives. These responses came from states
the approval of the UN Security Council or other and organizations tied closest to Libya both
international or regional organizati¢8k territorially and politically, and gave the
international community grounds for coneer
The concept immediately received great attention
and support ah was formally adopted in the UN With the situation deteriorating so quickly, and
World Summit of 2005, although a bit modified following the Arab League's recommendation, the
and restricted to only 4 crimes: genocide, war United Nations Security Council convened and
crimes, ethnic cleansing and crimes againstpassed resolution 197Q6] on 26 February 2011.
humanity. The United Nations General Assembly In it, the Council expressed "grave concern" at the
has since then engaged in two debatesuither situation in Libya and condemned the use of force
refine t he norm and 0 dgairtst civikans. It also coedenmedi thre uepression s
consideration of t h[®]. r arsl pidatiohs obumhn righys, atd@atterppts byt tleec t
This has led to further clarification of the concept Libyan government to inciteiolence. It demanded
and a new Ot hr §@]. Theifirst a ansimmadiate rera docthe &iolence in Libya and for
pillar deals with the protection responsibilities of the government to address the "legitimate demands
the state: state should inculcate appropriate value®f the populationlt urged the authorities to
and build institutions for protection of their own respecinternational humanitariaand  human
citizens. The second one is about internationalrights law, act with restraint, ensureetsafety of
assistance and capaelhiyilding: the nternational  foreign nationals and humanitarian supplies and lift
community must persuade states to apply pillar 1lrestrictions placed on the medige resolution
and to build capacity by development assistance oralso referred the situation to tReosecutoof the
providing UN or regional presence. The final and International Criminal Court, who was to address
most controversial one has to do with timely and the Council within two months followinghe
decisive response: pacific measures and ogerc adoption of Resolution 1970 and every six months
thereafter on action taken, further deciding that
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Libyan officials should fully ceoperate with the 3.3.Passing of resolutio 1973

Court. Anarms embgowas also imposed,

preventingveapongrom being exported to or out The resolution was passed with tenvotes in favor
of Libya as vell as aravel barand asset freeze on (Bosnia and Herzegovina, Colombia, France,

key individuals of Libyan regime. Gabon,LebananNigeria, Portugal, South Africa,
the United Kingdom, and theUnited States), zero
3.2. Contents of the resolution votes against and five abstentions (Brazil, China,

Germany,India, and Russia). What might be

However, the government was still amassing thesurprising is how this resolution came to pass in the
army close to the city of Benghazi and was first place with the welknown frigidity of the
preparing to assault it, with Gaddhafi making Security Council in authorizing such actions. In
inflammatory statements on national television. order to understand that, we look at the statements
The League of Arab States called on the UN issued by the representatives of each country in the
Security Counci l it o t aSecurity Council on the day of the vote. The e s
impose immediately a Aty zone on Libyan arguments used for justifying vati for the
military aviation, and to establish safe areas inresolution or abstaining differ for each country but
places exposed to shelling as pmecautionary can be categorized in five broad categories: matters
measure that allows the protection of the Libyan of principles, matters of practicality, matters of
people and foreign nationals residing in Libya, regional implications, matters of assessment and
while respecting the sovereignty and territorial matters of procedure
integrity of nei ghborin yope
and communicate with the Transitional Nagbn 3.3.1.Matters of principle.
Council of Libya and to provide the Libyan people
with urgent and continuing support as well as theln terms of matters of principle, we can see two
necessary protection from the serious violations main arguments for supporting or abstaining on the
and grave crimes committed by the Libyan resolution. First is the opposition to the use of
authorities, which have consequently lost their force. Indeed, several members of the Security
| egi t jlfha Supsedquently, the Security Council made it clear that they were against
Council then passed Resolution 1973 on 17 Marchresorting to the use of force in this situation but the
2011, submitted by France, Lebanon, the Uniteddegree differs. Most notably, China and India were
Kingdom of Great Britain and Northern Ireland and strongly opposed to any form of use of force. The
the United States of America, based on therepresentative from China said that his country was
resolution of the League of Arab StateBhe ifal ways against t heulse o
resolution: r e | a 18], avhils the Indian representative said

demanded the immediate establishment of at h a t it i sAtotally unacec
ceasefire and a complete end to violence and alr e s or t[EOd Ont ¢heé other hand, the
attacks against, and abuses of, civilians; representative of Russia was more wary of the

imposed ano-fly zone over Libya; possibility of excessive use of force and the

authorized all necessary means to protectconsequences it migtmave on the conflict and the
civilians andcivilian-populated areas, except for a region. The position of Lebanon on this argument is

"foreign occupation force"; perhaps the most intriguing in that its representative
strengthened tharms embargo; stated that it dAwould nev
imposed a ban on all Libyastesignated or support war i nN[20hbuy p a

flights; that it suppaed the resolution with the hope that it

imposed an asset freeze on assets owned bmight serve as a deterrent to the Libyan authorities
the Libyan authorities, and reaffirmed that such to force them to stop their operations. This position
assets should besed for the benefit of the Libyan is possibly due to the fact that Lebanon was not
people; only representing itself but also the position of the

extended the travel ban and assets freezeLeagwe of Arab States that supported the
of Resolution 197@ additional individuals and establishment of a w\ily zone and of which

Libyan entities; Lebanon is a member. On the other side of the
established a panel of experts to monitor fence, the positions of Nigeria and South Africa are
and promote sanctions implementation much softer on this issue. Indeed, they are not

against the use of forcper se but against any
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unilateral use of force or occupation force. In another resolution without the resort teetuse of
supporting the resolution, they emphasized theforce. However, they gave no clue to how such
provisions of the resolution requiring a multilateral measures could be enforced without the possibility
and joined effort and explicitly excluding any of use of force. Their position seems to do more
foreign occupation force. This positionlearly with matters of principle or politics rather than with
reflects the position of many African countries that the practicality of a new resolution.
are suspicious of military operations reminiscent of
the humanitarian intervention doctrine. By The seond argument about practicality has to do
supporting the resolution, they guarantee that anywith how the military operation would go. In this
military operation would have to be multilateral issue, the roles are reversed and we see Russia,
with the Security Council still informed. India and Germany questioning the practicality of

such a military operation and the risks associated
The second argument has to do with the legitimacy.with it while the opposing member states avoid any
or lack thereof, of the Gaddhafi regime. Indeed, detail about it. India questioned the implementation
some states affirmed that the Libyan authorities haco f the resolution, point
lost all legitimacy and were no longer clarity about details of enforcement measures,
representative ofthe Libyan people. This was including who will participate and with what assets,
notably the position of the representative of the and how thesemeasures will exactly be carried
United Kingdom, Lebanon, Germany and Portugal. o u[22pwhile Russia received no answer regarding
While all member states condemned the repressioifi h o w  tfhhz@ne wauld be enforced, what the
and aggressionsagainst civilians, these four staterules of engagement would be and what limits on
made it clear that the Libyaregime of the time t he wuse of f o ([28].eOnthdé@here w
could no longer be seen as the representative of thside, France and the UWed Kingdom simply
Libyan people and thus there would have to be creaffirmed their readiness to act to enforce the
political transition to a new regime. It is interesting provisions of the resolution, with the United
to note that though Germany also adhered to thicKingdom clearly citing NATO as a participant in
argument, it still abstained the vote, showing that the military operation.
this issue was of less importance in its view

3.3.3. Matters of regional implications
3.3.2. Matters of practicality .

The Security Council alsdiscussed the regional
There were two main arguments dealing with issuesimplications of an involvement and military
of practicality. The first dealt with the fact that the patrticipation in Libya in the context of what came
previous resolution 1970 was not sufficieotstop  to be known as the Arab Spring. Indeed, many
the conflict. Member states deplored the fact that thecountries recognized that important changes were
Libyan authorities did not comply with its rocking the Arab world and that it could leaa big
provisions and that the fighting was still ongoing. impact on the region in the future. For France, it
However, there were two opposing views in thswas fione of t he great re
matter. On the one hand, there were those whcc o ur s e 0[24] ahdi Getmany yrécognized
arguedthat since the previous resolution was nott h at ANorth Africa is ur
followed by the Gaddhafi regime, the new c h a n[85¢ Blawever, there was division in how
resolution would have to be stricter with means to to deal with the particular situation in Libya in that
enforce its provisions. As explained by the regional context. For France, the United Kingdom
representative of Co | o nand the United States, that meant supporting the n
than the establishment of mofly zone is its  opponents of the Gaddhafi regime in what they saw
enforcementé [and] wit has their Ilegitimate demands. France was
nof ly zone woul d be il | uparticularly velement in its statement, saying that
Libyan authorities had sufficient time to comply i we mu st not give free
with r es o]2i.tThioview v Blaed must not abandon civilian populations, the victims
mostly by France, the United Kingap the United  of brutal repression, to their fate; we must not allow
States, Portugal and Lebanon. On the other hancthe rule of law and international morality to be
countries like Russia, India and Germany, thought r a mp | e d [26] daedr the® dJhited States
recognizing that the Libyan regime did notcomply i nsi st ed t hat it istands
with the previous resolution, were just in favorof support of t h ¢if]rSouthnAfrizae r s &
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echoed this sentiment, but to a lesser degreeAfrica also expressed strong hope in political and
stressing the necessity for any solution to thepeaceful resolution of the conflict, with Nigeria
conflict t o unhitylsevereignty@d er emi ndi ng t hat it he cri
territorial i[28]t amdy Garmagy | mp 86jaand Sout h Af nofdhe At
stressed Athe opport uniAfrican Union Peace and Security Councilsto c i
economi c t r[20okstich a mowament. n dispatch an ad hoc higavel committee to Libya to

But for Brazil, it w a sintensify efforts towards finding a lasting political me
grown natureo of asthemostmcsol uti on to the [86] itssi s [
i mportant and it f ear einteresting to note that France, the Unitedo u |

change thatnarrative in ways that may have seriou:Kingdom, the United States, Columbia and Bosnia
repercussionsfor the situation in Libya and and Herzegovina did not cite any foreseeable
b e y d30]d Russia was also wary of the possible political process in their statements, hinting that
implications any military operation would have on they were not expecting any possible political or
the whole region. potentially peaceful outcome of the situation

3.3.4. Matters of assessment 3.3.5. Matters of procedure

Another point of discussion between the Matters of procedure were also addressed. Indeed,
representatives had to do with how to assess thisome countries expressed regret over the way the
need for a military operatiorifThere was stilan r es ol uti on wa s passed.
ongoing mission of the Special Envoy of the raisedprocedural issues by noting that many of
Secretary General to Lyb taking place at the Chi naé s guestions duri nc
time[31] and some member states such as Russiresolution 1973 . . . failed to be clarified or
and India were awaiting his report of the situationa ns wer ed. 0 Consequently,
and his progress. At the same time, the Africandi f f i cul ty wi t h [J/pbuttdse o f
Union was also planning another round of to the special circumstances of the situation on the
discussion scheduled to start on 19 March1201 ground, and the position of the Arab League on the
with the Gaddhafi regime and the rebgB2]. establibment of a notily zone, it chose to abstain
Russia and China were particularly opposed to therather than to vote against. Brazil was also
possibility of the use of force and pushed strongly surprised and deplored the fact that the provisions
for a political and peaceful settlement of the of the resolution went beyond what the League of
conflict. Russia recalled that it had presented anArab States had initially asked for. Similarly,
earlierdraft of the resolution backing the efforts of Ru s s i a dmaft was rdrphieg before our

the Special Envoy and the need for a peacefulvery eyes, transcending the initial concept as stated
settl ement , but was rejby the League€38olhdiaAtrorglys sStc
some Council members for methods involving criticized the lack of a report from the Secretary

f or ce p33e Bathilndiea drid Russia also General Special Envoy to Libya and the fact of
stressed the imptamce of the involvement of havingtovoteonarebout i on wi t hout
regional organizations in trying to find a peaceful anal ysi s of the [89.tuati on
solution, commending the efforts of the African

Union in particular and giving their support to their Despite all these issues, the resolution was still
initiative. Russia also feared the possibility of states passed. On the outside, there seems to be no issues
using force to faher their own agenda rather than on the lawfulness of the resolution itself, but its

just for protecting the civilians while a peaceful and contents touches upon imgant legal issues

negotiated solution was being researched but sai

t hat Aduring negoti at i odnLegal Bsues of themeasurestaken st at e me
were heard claiming an absence of any such

intenti ontsoftaalde [tsh]a[84) dt Because UNSC Resolution 1973 was passed by the
Even some member states who voted for theSecurity Council under Chapter VII of the Charter,
resolution were hopeful for a peaceful solution to the resolution is arguably lawful. However, we

the conflict. As mentioned earlier, Lebanon hoped need to check if the Council overstepped its

the threat of the use of force would deter the Libyanpr er ogat i ves by asking:
regime from attacking the \dlians anymore. As international peace anslecur i t yo est al
members of the African Union, Nigeria and South was the noftompliance by the government of

71



Libya to UNSC Resolution 1970 ground enough to were to follow. However, the resolution does not
justify the use of force? give ary clear indication to the fact that they are
dealing with any significant number of refugees.
4.1. Threat to international peace and security? Most other possible reasons are drawn from grave
breaches of human rights in Libya along with a
By the time resolution 1973 was passed, a numbetpossibility of such actions constituting crimes
of civilians were already dead, and by all accountsagainst humanity sa defined through the Rome
the situation was deteriorating. There are no Statute of the International Criminal Court. The last
definitive estimates of the number of civilian potential reason is a possible direct reference to the
casualties at the time. According to Luis Moreno RTOP doctrine and the "Libyan authorities
Ocampo, the prosecutor of the ICC, 500 to 700 diedresponsibility to protect its population”. The Libyan
from shootings in Febary, before fullfledged authorities having failg their duty, the RTOP
fighting broke out between the government and doctrine says that this duty therefore falls upon the
hastily assembled rebel for¢48]. Italian Minister international community.
of Foreign AffairsFranco Frattinstated that
according to his information 1,000 people had died Though no clear and direct explanation is given for
by 23 February 20J41].Article 39 of the Charter determining that the situation in Libya constitutes a
of the United Nations explains when nunilitary Aithreat to peaceod d%3,was
measures and use of force can be applied by theve can assume that the Security Council reached
Security Council on states: this conclusion by the netompliance of Libya
with its previous resolution 1970 and the
"The Security Council shall determine the existencedeterioration of the situation. Each reason viewed
of any threat to the peace, breach of the peace, os e par ately does not seem
act of aygression and shall make recommendations,p e a ¢ avéver, whan taken all together, they can
or decide what measures shall be taken inbe consi dered to constit.
accordance with Articles 41 and 42, to maintain or this seems to be the way the Security Council
restore international peace and secufi2] determined it.

Both resolutions 1970 and 1973 were adopted4.2. Non-compliance to resolution and use of
under Chapter VII of the Charter as a response to dorce
"threat to the peace." No explicit reason is cited for
the application of Art.39, however such reasons canHowever, is the nogompliance with previous
be inferred from the wording of the resolution UNSC Resolution 1970 ground enough to authorize
use of force? There is a precedent to this situation:
, "plight of refugees and foreign workers UNSC Resolution 678 (1990) about Iraq in the
forced to flee the violence in the Libyan Arab context of the first Gulf War. The resolution
Jamahiriya" idemands complg tully witharepolution
, "condemning the violence and use of force 660 (1990) and all subsequent relevant resolutions,
against civilians" and decides, while maintaining all its decisions, to
, "considering that the widespread and allow Irag one final opportunity, as a pause of
systematic attacks currently taking placein thegoodwi | | | to do soo0. It
Libyan Arab Jamahiriya against the civilian States ceperating with the Government of
population may amount to crimesagainst humanity" Kuwait, unless Irag on or before 15 January 1991
, "gross and systematic violation of human fully implements, as set forth in paragraph 1 above,
rights" the foregoing resolutions, to use all necessary
“rejecting unequivocally the incitement to means to uphold and implement resolution 660
hostility and violence against the civilian (1990) and all subsequent relevant resohgiand
population made from the highest &vof the  to restore international peace and security in the

Libyan government" areao.
., "the Libyan authorities responsibility to
protect its population” We can draw a parallel between the situation of

Irag and that of Libya. In both cases, a state did not
It is possible to argue that refugees could threatercomply with the provisions of a Security Council
the peace in neighboring states if large numbersresolution, and another resolutiorasvpassed with
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the possibility of use of force in order to enforce the This view was later challenged in the Kosovo
provisions of the first one and the new provisions. Reporf44] which agreed onhe legitimacy of the
The context of the two situations is nonethelessactions but not on their lawfulness. Since RTOP
different: in Iraq, it was about a clear military was conceived as solution to crises such as Kosovo,
aggression of Irag against anotlsmvereign state  we might be tempted to assess both the lawfulness
while in Libya, it was in the context of civii and the legitimacy of actions done in similar
insurgency. However, one of the goals of UNSC situations. However, we need to consigéhether
Resol ution 678 was t o wié aqguhllp hedd toado tthat in thip darticular mase.
resolution 660 (1990) and all subsequent relevantindeed, we here have a United Nations Security
resolutions and to restore international peace andCouncil resolution that was passed under Chapter
security [@A3 Inthis easeq thestlargnt to VIl of the Charter. It can easily be argued that since
international peace and security was deemedthe resolution was passed and is legaihdimg, it
important enough because a previous resolutionis deemed legitimate, and there is a tradition in
was not implemented, and thus the use of forcelegal studies of conceiving legitimacy as being
could be authorized and used to bring about theequivalent to legalif@5]. However, this is a
restoration of mternational peace and security. In reductionist view of the concept of legitimacy that
the case of Libya, it was also found that the ignores other aspects pointed by other scholars.
situation constituted a threat to international peaceAc cor di ng t o Hurrell, [
and security, and as inthe case of Iraq, a resolutiorproviding persuasive reasons as to why a course of
was passed and was not followed by the state inaction, a rule, or a political order is right and
guestion. appr op6].i Tads,etbe process of debating,

It could be argued that there needs to be a strongejustifying and giving reasons is an integral part of
requirement than simply not observing a UNSC legitimag/. Thomas Franck also points out that
resolution in order to authorize use of force and thatsince there is no recognizable sovereign in the
it was authorized in Irag because it was a clear acrealm of international relations,adherence to the
of aggression. But in the case of Libya, not only did rules comes from voluntary compliance by the
the government not implement the provisions set members of the community of states. He defines
forth by resolution 1970 but also made numerousl egi t i macy aaruléda rulpmmakinger t
breaches to humanitarian law, such as the deliberatastitution which itself exerts a pull toward
targeting of civilians and the refusal to provide compliance on those addressed normatively
humanitarian access. Given the severity of thesebecause those addressed believe that the rule or
breaches, ahthe fact that they could amount to institution has come into being and operates in
crimes against humanity, in addition to the hon accordance with generally accepted principles of
compliance with resolution 1970, theSecurity r i ght [4#7]. ®Baseadlys degitimacy is the
Council estimated the threat to peace strong enougtiorce that exerts a pull toward voluntary
to justify the possibility of using force to compliance to a particular rule. As discussed
implement the previous restilon and restore the previously, the military operation in Libya is
peace. Considering the dawklyBubthedact that tha tesolutioniwas lagvfale s |
seem that the UNSC overstepped its prerogatives irand legally bindingshould not excuse us from

passing resolution 1973 guestioning the legitimacy of the actions decided
precisely because it is the degree of legitimacy of

5. Legitimacy of the measures take these actions that favors or hinders compliance.
Furthermore, because RTOP as a concept and norm

5.1. Necessity of assessing legitimacy is still changing and has y#i be fully accepted or

implemented, it is thus even more necessary to
As can be seen from the previous sections, whilediscuss whether a military operation justified by the
the resolution was passed with no votes against, théanguage of RTOP is both legitimate and lawful.As
authorization of the use of force was still is with almost all cases of use of force, any such
controversial. Keeping in mind the example of actions are highly controveadj and even more
Kosovo, the intervening states sought to defendwhen they are perceived as illegitimate. It is thus
their action byfocusing on the fact that though the important to check if such actions are considered
military action was not sanctioned by a Security legitimate or nat
Council resolution, they still went on ahead
because they deemed it legitimate and not unlawful.
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5.2. Legitimacy criteria crimes against humanity. In this context, we are

prepared to take collective action, in a timely and
The original ICISS report listed a number of criteria decisive manner, through the Security Council, in
to legitimize reaction against a gamment who  accordance with the Charter, including Chapter
was not upholding its responsibility to protect its VII, on a caseby-case basis and in cooperation
citizens: just cause, right authority, right intention, with  relevant regional organizations as
last resort, proportional means and reasonableappropriate, should peaceful means be inadequate
prospects. Although these criteria were not adoptedand national authorities manifestly fail to protect
in the Outcome Document, they stilivg a good their populations fran genocide, war crimes, ethnic
basis to assess if the actions taken could bec | eansi ng and cri[58es agai
considered as legitimate and we use them here in

the context of the Libyan case. Following this paragraph, there needs to be a
failure in peaceful means to settle the situation in
5.2.1.Just cause criterion order to be able to military action. In the case of

Libya, the UNSC, through itesolution 1970, tried
The first is the just cause criterion. The commissionto stop the fighting and demanded an immediate
stated this criteria is met whexctions to be taken end of violence while the African Union offered to
are done to stop or av enedate Adetweeny eGadditath | aad the srebelso f
actual or apprehended, with genocidal intent or not,However, the Libyan authorities refused the
which is the product either of deliberate state mediation offer and did not comply with the
action, or state neglect or inability to act, or a failed provisons of resolution 1970, with repression
state situation; or lalg s cal e A et hn continuind an@d gosernmegnt thoops advancing on
actual or apprehended, whether carried out byrebelheld towns and cities.
killing, forced exp48l.si on, acts of terror or rapg
We also have further description of the I n t he case of Resolutio
responsibility of countries in the UN 2005 World grave concern at the deteriorating situation, the
Summit Outcome Document. Paragrapl8 18 the escalation of violence, and the heavvil@an
2005 Outcome Document states that: casualtieso and A[c]lonsi c

and systematic attacks currently taking place in the
fi e a ndividual State has the responsibility to Libyan Arab Jamahiriya against the civilian
protect its populations from genocide, war crimes, population may amount to crimes against
ethnic cleansing and crimes against humanity. Thish umani t y o, it A[ d] eman ¢
responsibility entails the prevention of such crimes, establishment of a asefire and a complete end to
including tMeir i ncit e mdaaehce and all attacks against, and abuses of,

In the case of the Lilan government, therehave ci vi | i ans 0. Li bya had man
been reports of repression of demonstrations andesponsibility to protect its citizens. The resolution
killings and even use of helicopters and military passes the just cause criteria
aeroplanes against civilidb®] as well as public
threats on national television by Gaddhafi urging 5.2.2. Right authority criterion
his supporters to go attacketh icockr oacheso
against hirfbl]. These actions could amount to The second criterion is the right authority criteria.

crimes against humanity due to their wide spreadThe | ClI SS report states f
Thus, it seems the Libyan government did not appropriate body than the United Nations Security
uphold its responsibility to protect its citizens. Council to authorize military intervention for

human pr ot e c[b3]. cAs regplutiorp o s e
Paragraph 139 of the World Summit 2005 Outcome 1973 was passed in the United Nations Security

Document states that: Council, it thus passes the right authority criteria.
Because of the current status of RTOP as a norm
ifithe international ¢ o mnuadlapted by the UN systamgwheret ithie exglaitly t e

Nations, also has the responsibility to use required to have an authorization from the Security
appropriate diplomatic, humanitarian and other Council in oder to authorize military action, it
peaceful means, in accordance with Chaptéls seems that this criterion is no longer relevant to the
and VIII of the Charter, to help protect populations issue

from genocide, war crimes, ethnic cleansing and
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5.2.3. Right intention criterion 5.2.4. Last resort criterion

The third is the right intention criterion. The report The fourth one is the last resort criterion. As
states it he pri mary p u wriiten dnethe tCfSS repor mi hit eave ni n©
whatever other maotes intervening states may can only be justified when every naonilitary
have, must be to halt or avert human suffering. option for the prevention or peaceful resolution of
Right intention is better assured with multilateral the crisis has been explored, with reasonable
operations, clearly supported by regional opinion grounds for believing lesser measures would not
and the vi ct54]mEhis pomtnweag r had é s u[b8t dmwrd a dtdctly theetical
clearly challenged in the renksr of the point of view, one could question the need for this
representative of Rus$ib]. Indeed, the Russian particular criterion, especially when dealing with
delegate expressed strong concerns over the fadhe Security Council. Indeed, the Security Council
that some countries insisted on having thehas full discretionary powers to decide how to
possibility of using force. Most notably, France and respond to a threat to international peace and
the United Kingdom were the front leaders in security: it could decide to authorize a military
arguirg for a military operation, and it has since action without having to try to have a peaceful
emer ged t h at -prestdend nNicelas s resadukion of the crisis. However, doing so would
Sarkozy might have had motives for favoring a leave room for suspicions of abuse of power and
military solution against Gaddhg6]. However,  would undermine the standing of that organ. As
all member states condemned the use of force okuch, the lasresort criterion is necessary as a shield
the Gaddhafi regime again its population and against potential abuses and needs to be taken into
acknowledged the fact that Libya did not comply account when assessing the legitimacy of a course
with the previous resolution. Even Germany, who of action.
abstained in the vote, clearly stated it did not see
the Gaddhafi regime as legitimate anymore. In theAs mentioned before, the Libyan government
case of France, the United Kingd@mnd the United di dnd6t comply with the p
States, it seems it was regime change they werdor immediate ceasefire, refused mediation plans by
pushing towards: as seen in the statements of theiAU as well as prepared an imminent attack on the
representatives, they did not mention any potentialcity of Benghazi. However, there was still an
political solution to the conflict. This is in ongoing mission of the Special Envoy of the
opposition with the position of African oatries Secretary General to Libya taking place at the
and Lebanon who condemned the violence buttime[59] and some meber states such as Russia
emphasized the need for such a political settlementand India were awaiting his report of the situation
But there is a difference between saying a regime isand his progress. At the same time, the African
no longer legitimate and actively pushing for a Union was also planning another round of
regime change. Could regime change be considerediscussion scheduled to start on 19 March 2011
aright intention? On i wits the dGaddhafi regime aad teearalp@lly Tha s n 6
However, when coupled with a regime that is fact that these initiatives were still ongoing and that
actively attacking its own citizens and possibly some member states emphasized their support and
committing war crimes, such a change, along with expectations to them could be seen as the proof that
some safeguards, may be considered to be doneot all peaceful means were exhausted. It could be
with a right intentio. In this case, although some argued that the Security Council shouldvé
supporters of the resolution were hoping for regime waited for the report of the Special envoy and the
change, other supporters trying to achieve aoutcome of the efforts of the African Union before
political settlement and explicitly forbade in the passing a resolution authorizing the use of force
resolution fAa foreign obecus thd lastoresortfcritarian evasndt met at yhe f
on any part of Libyan terrt d57]y nposing  time.
limits on what could be done by a military force
even in the case of a regime change. We consideHowever, as the ICISS mentions, nwilitary
the criterion passed. option should be explored insofar as there is
reasonable grounds for believing the options would
succeed. It is even made clearer in the wording of
the Outcome Document where the international
community would r eshoudnd n
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peacefume ans b e iGivendhe failura of e Because of that, another reading of the resolution
previous attempts to bring Gaddhafi and hiscoul d focus on artyhe, tiem m
opponents to the negotiation table and thenecessity cannot be taken without proportionality.
deterioration of the situation on the ground, it Such an interpretation would pass the proportional
seems that previous attempts proved inadequate taneans criteria, in that though there is no allusion to
resolve the situation and is likely a lot more  proportionality, the use of necessity goes hand in
blood would have been shed while waiting for such hand with proportionality and thukere is no need
efforts to produce a solution. While doing so would to mention it. However, given the controversial
ensure the last resort criteria, such a solution wouldnature of military operations, a stricter assessment
not be an effective solution in that instead of and interpretation of the terms of the resolution
stopping the violence, it wbd have allowed it to would be better to assess its legitimacy. Thus,
continue under the justification of favoring a because of t he udshelackfof t h e
hypothetical peaceful settlement. Because of that, itexplicit reference to any notion of proportionality,
would be better to assess the last resort criteria bywe considerthe proportional means criten not
looking at every effective measure that can stop themet.
violence immediately, aft nonmilitary option
proved inadequate, rather than every potential5.2.6. Reasonable prospects criterion
measures taken to resolve the crisis peacefully
while allowing violence to continue on the ground. The last criterion is the reasonable prospects
criterion. 't meansablehat
Effective peaceful measures were taken in UNSCchance of success in halting or averting the
Resolution 1970 to stop the violendsut the  suffering which has justified the intervention, with
government of Libya did not comply with it. the consequences of action not likely to be worse
Furthermore, the fact that there was the threatofat han t he consequences of
imminent attack by regime forces on the rebel of Germany was justified by its view that this
stronghold of Benghazi and the public threats of criterion would not be met. Indeed, it feared large
Gaddhafi showed the necessity for a quick andscale loss of life and making the situation a
strong reponse if the international community protracted conflict and announced it would not
wanted to avoid a potential bloodbath. Because ofcontribute its forces for the military operations.
the fact that effective peaceful measures were takerOther states such as Russia and India also
before and not respected and the lack of furtherquestioned this crit@an but on more technical and
effective options to bring about a peaceful practical terms: how would the #ly zone be
resolution of the cris, we can say that the enforced, what assets would be used, what rules of
resolution was passed as a last resort, in order t@ngagement would a coalition adopt. The fact that

protect population in imminent danger these great nations emit doubt as to the feasibility
and chance of success dfet military operation

5.2.5. Proportional means criterion casts doubts on the existence of reasonable
prospect s. But as resol

The next criterion is the proportional means Me mb e r St at es é acting |

criterion. Basically, rieeghieonakt al®r,gaduzati ons al

intensity d the planned military intervention fir equests t he Member St at
should be the minimum necessary to secure theStates to cooperate with other Member States in the
defined human p [64.tirethis i o rmpbbment avveon of paragr
case, the resolution excplviidiitalnys) @x calnud eLd biyvaa fmon
occupation force of any form on any part of Libyan power, the chances of success of the military
territoryomebmbter alslt awed opération gseared highl énough to pass this
necessary measures, € ¢triterionpr ot ect civilians anc
civilian popul ated areas under threat of attackdc
use of the expressi on 58.ddgitimacy ef theresslaiony measur es
implies that proportionality was not considered for

the military operation andaom-proportional means I n t he |1 CI SS report, the
could be used to achieve the goals of the resolutionthat all criteria should be met if a military operation
However, the term necessity is often used inwas to be considered legitimate. However, it is the
conjunction with proportionality in just war theory. aut hor 6 s vi ew t hat t her e
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criteria to be metin order to consider this The last set of reasons has to do with the potential
authorization of use of force legitimate. Indeed, the resolution of the conflict and potertipolitical

fact that the resolution was passed by the Securityprocess sought for by the African Union and the
Council in and of itself is a strong indicator of the mission set up by the resolution. Although the
legitimacy of its provisions. If there was a strongly situation was deteriorating, there was still hope
contentious poiy it seems very unlikely the among some states that after the establishment of a
resolution could have been passed at all. By havingnofly zone, the situation would grind to a hal
only abstentions and no votes against theallowing the political process to take place. It is
resolution, the member states and the internationaimportant to see that at the time there were two
community give credence to the legitimacy of the conflicts taking place: the root conflict having to do
actions decided.While it can laegued that some of with the grievances of the Libyan people that led to
the criteria were not met, and this was clearly demonstrations and repressions in the filsce
hinted at in the declarations of some member statesand the second conflict nested in the first that was
they eventually abstained rather than voting againsiabout the military offensive of the Libyan army
because of the special circumstances on the terrairagainst the city of Benghazi, the heart of the
upholding their commitment ot respond in a contestation. In saying that they supported a
Aiti mely and deci si ve mapolitical settlement of the conflict, Lebanoa,n c |
ffa rul ebds degree of b eiNigeriaad South Africa were referring to the root a r
depending on the degree to which those to whom itconflict. Indeed, the involvement of the African

is addressed believe themselves obligated byUnion in setting up aigh-level committee to Libya

i t[62]dThus, there is no such thing absalute  shows that they were not only concerned with the
legitimacy: it is always a matter of degree. The fact cessation of violence but also with addressing the
that the resolution passed a number of criteriademands offte opponents of the Gaddhafi regime.
serves only to support the view that it has a highThus, there is no contradiction in allowing the use
degree of legitimacy. Although the proportional of force because in this case, that force was to stop
means criterion could not be satisfied, the that  the localized conflict around the city of Benghazi,
all other criteria were respected gives us reasonablshowing the Libyan authorities that it would not be
grounds to view the actions authorized by allowed b violently repress opponents of the
resolution 1973 as legitimate indeed regime and hopefully force it to negotiate.

6. Factors supporting the resolutim African countries and the African Union also
managed to secure provisions against any unilateral
As we can see from the analysis of the statementmilitary operation or foreign occupation in the text
of members of the SecurityfCouncil, of the of the resolution, whit might have also helped
lawfulness and the legitimacy of the resolution, them support it. Furthermore, France, the United
there were different reasons for supporting the Kingdom and the United States made clear in their
resolution. A first set of reasons has to do with statements that they were responding to the pleas
deterioration of the situation in Libya and the nhon and aspirations of the Libyan people and thus no
compliance of the Libyan authorities Witthe longer recognizing the Libyan gesnment as the
provisions of resolution 1970, most notably the legitimate authority, and insisted that any future
establishment of a ceafiee and the immediate action to be done was only called for and in the
cessation of violence. All countries in favor of the name of the Libyan population. Even among
resolution referred to this issue as one of thesupporters of resolution 1973, we can see a clear
reasons for their support. divide between countries expecting and hoping for
a political settlement of the situation and those
A second set of reasons advanced to justify the votethinking that a political resolution was no longer
in favor is the strong involvement of relevant possible. It is therefore no coincidence that
regional organizations, notably statements by thecountries who took part in the later military actions
African Union condemning the situation in Libya were from the latter camp.
and the League of Arab States which was the first
to call for a nefly zone and whose resolution In light of these statem&s) we can also see a
serving as the basis for resolution 1973. Again, allnumber of factors that made states decide to abstain
member countries voting in favor of the resolution rather than to vote against (which in the case of
used this argument. Russia or China would have meant that the
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resolution would have never passed). First and7. Conclusion

foremost was the crucial involvement ofawf the

most relevant regional organizations,the League ofln conclusion, UNSC Resolution 1973 waassed
Arab States and the Organization of the Islamic thanks to a combination of four factors: the strong
Cooperation, which explicitly called for such a involvement of relevant regional organizations, the
resolution, as well as the African Union and its isolation of the Gaddhafi regime, the lack of other
threemembers in the Security Council which voted effective measures and the spread of RTOP as a
in support: a vote against Resolution 1973 could norm relevant in international affairs. Funthere,
have been seen as ignoring key regional voicesit was passed following the ideal of RTOP in that it
while the trend was to depend more on them. Awas both lawful and legitimate, and its passing
second factor was the isolation of the Gaddhafiseems to indicate a higher degree of legitimacy of
regime. All the countries in the Security Council the norm. However, because of those unique
denounced the regssion of civilians by the regime circumstances, along with the way the military
and many of them deemed the regime as havincoperaton took place and how many countries
lost its legitimacy. Also, during his reign, Gaddhafi accused NATO of going over what the UN mandate
alienated most of his neighbors in the Middle Eastspecified, it makes it relatively unlikely for another
and in Africd63]while his support of international resolution such as UNSC Resolution 1973to be
terrorist groups max him an enemy of the West. passed in the near future. Though this was a
Another factor was the lack of other credible and textbook case and responsfeRTOP, it still seems
practical alternative policies. The very public that, as it is now, it is not by itself enough to make
threats on national television of Gaddhafi left no the Security Council take action as could be seen
doubt at would happen to the citizens of Benghazifrom the statements of the Security Council
if nothing was done for themnd made it difficult  members and the situation in Syria at the moment.
to argue that the situation could still stabilize and But the fact that the resolutiamas passed seems to
cool down, especially after recognizing that the be a clear indicator that massive violations of
previous resolution 1970 was just ignored by the human rights are less and less accepted. RTOP,

Libyan regime before. being a potential solution to these kind issues, is
also here to stay and the recent proposal of Brazil
A last factor both in favor of supporting and againstf or a fir esponsighi liintdy cwh i

oppasing the resolution can also be seen in thethe concept is relevant and still evolving.
inclusion in the resolution of reference to the RTOP
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Abstract

The normal contract is not an isolated act, but court "reads it into" the contract. Considering that
an incident in the conduct of business or in the courts are not included to create a contract for the
context of somenore general relation such that of parties, what is the rationale for implying terms?
landlord and tenant or employemployee. It will  The reason depends on the type of term implied. In
be usually set against a background of usage. Insome cases, the court implies a tenmthe ground
addition, therefore to the terms which the parties that the parties most likely had the term in mind but
have expressly adopted there may be otherjust neglected to express it; here the court is giving
imported into the contract &m its contexts. The effect to the actual intentions of the parties.
implications may be derived from custom or rest Sometimes the court implies a term which the
upon statute, or may be inferred by the judges toparties possibly did not have in mindtbwould
reinforce the language of the parties and realise have wanted if they had thought of it at the time.
their manifest intention. Thus addition to terms Yet again, the justification for implying the term is
imported into particular type of coract, the court  that the court is simply giving effect to what the
may in any class of contract, imply a term in order parties would have wanted if they had bothered to
to repair an intrinsic failure of expression. The attend to the subject matter in their niégons.
document which the parties have prepared may
leave no doubt as to the general ambit of their Nevertheless, there are other kinds of implied terms
obligations; but they may have omitted, thrbug which have nothing to do with the parties'
inadvertence or clumsy draftsmanship, to cover anintentions. A statute such as the Sale of Goods Act
incidental contingency, unless remedied, mayand HirePurchase Act allow certain terms to be
negative their design. In such a case the judge maymplied into all their respects agreements. Implied
himself supply a further term, which will implement terms ae those which are acknowledged to be a
t heir presumed i nt ent iparhafthe @omrect evgn thowgh thé padies havensts
e f f i to th@rycdntract. In doing so he purports knowingly included them; in such cases the courts
at least to do merely. What the parties would havewill imply a term. How terms may be implied into
done themselves, had they thought of the mattercontracts can cast into three groups: terms implied
The assertion of this judicial power to imply terms by usage orcustom, terms implied by the courts
has been asserted by the courts first utilising theand terms implied by statute. If there is an implied
businessefficacy test, the officious bystander test, term which is inconsistence with an express term,
both the combined tests, and latterly through thethe express term will generally override the implied
Privy Council ds judi ci atérm. Bonetheless, if theateyro in impliedeby statute,
equitable tests. This paper briefly conducts athe implied term will overrule the express term
critical appraisal of the tests in England, Malaysia agreed upon by the parties. Having said the above,
and Australa. this paper focuses merely on terms implied by the

court. The aim of this paper is to review relevant
Keywords:Implied Terms, Implied Terms By court, cases with the purpose of answering the question of
Business Efficacy Test, Officious bystander Testfi i n w h mdtancesi arecthe courts entitled to
Reasonableness and Equitableness Test imply a term in a manner which will not contradict

with the freedom of cont

1. Introduction seeks to evaluate the approach taken in the UK,
Malaysia and Australia.

An implied term is a phrase that is not expressed by

the parties either in writing or in wordsut the
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l ow tide on the river Th
2. Terms Implied by Courts ship was damaged because of the roughness of the

river bed at the defendze
Terms will not be implied just because they might between the parties did not contain any express
eliminate an uncertainty or make the bargain moreterms asto the fittingness of the river bed for
effective in the opinion of one of the partiésee =~ mooring a ship. The plaintiff brought an action for
alsoScanl anbs New Neon Ldanthgesvagaiisbotieehdefgndants L Tthed court implied
Caldwell v Neon Electric Signs Lfdl943] 67 CLR a term into the contract providing that the
169); nor wil they be implied if one of the partes def endant would take #@Ar e:
has not agreed to them when contract was beinghat the bottom ofhe river is reasonably fit for the
prepared. The court might imply terms in order to purpose for which they agree that their jetty should
give expression to the unexpressed issues but withh e  u Aendré mgdern example of the role of
the presumption that the intention of the parties isbusiness efficacykRe Ronim Pty Ltfl1989] 2 QdR
to give busiess effectiveness to the contract, 172) However, the court stated that a term should
therefore no term will be implied if the contract is only be impliedwhes it i s necessar
effective without it. This may be needed as partiesbusiness efficacyo the transaction as much have
might have neglected to include a term for somebeen intended at all events by both parties who are
reason, which they would have done so iftheyhadb usi ness mend. The test b
thought about itTo do so, the court will look at the it is not based on the logical expectation of the
terms of the contract and its surrounding owner of the shipbut instead on what is necessary
circumstances. Three tests have been considered o order to make the contract work. The mere fact
imply terms in a contract: The Business Efficacy that a contract might work better if a particular term
Test, The Officious Bystander Test and a is implied would not be enough. THdoorcock
combination of the two tests. Thepma discusses case can thus be distinguished as having established
the approach taken by some leading cases intha t est gb onecebsatton to
UK, Malaysia and Australia as to how courts imply terms.
terms.

4. The Hallowed Officious Bystander Test
3. The Business Efficacy Test

The officious bystander is a symbolic figure in
The business efficacy test is used when the court i€nglish law for exampleYong Ung Kai v Enting
looking at terms implied as facts and will asknét [1965]2 MLJ 98. In this case, the High Court using
allegation of the statement as a term is necessary tthe test, held that there was an implied term that the
give the contract the effect it originally intended. agreement for the sale of timber was to be subject
The term must be necessary to make the contracto the obtaining of the necessity licenseleated
work. The business efficacy test has been applied inby MacKinnon LJ inSouthern Foundries (1926)
Malaysia in Datin Peggy Taylor v Udachin Ltd v Shirlawto help to determine whether a term
Devdopment Sdn Bhd1984], CLJ 36, affirmed should be implied in an agreement. Although the
[1984] 2 CLJ 17Kong Wah Housing Development officious bystander test is not the overriding
Sdn Bhd v Desplan Construction, Trading Sdn Bhdformulation in English law today, it provides a
[1991] 3 MLJ 269 There are certain facts that may helpful guide. The suggested approach is to
make it a much easier process to discover avisualize a curiousintrusive bystander walking
person's intention, incligg having knowledge of past two contracting parties and asking them,
the parties and knowing that if both parties agree towhether they would want to put some express term
the terms of the contract. The classic authority forinto the agreement. If the parties would instantly
this business efficacy test e Moorcoc1889] reply "of course" the term is appropriate for
14 PD 64(see alsd.iverpool City Council v Lrwin  implication. If an officious bystader had been
[1977] AC 239 ancshellUK Ltd v Lostock Garage nearby at the time the contract was made and had
[1977] 1 All ER 481and Sethia (1944) Ltd v suggested that such a term should be included, it
Partabmull Rameshwdd950] 1 All ER 51). Inthe  must be clear that both parties would have agreed
leading case ofThe Moorcock,the defendant to it.
agreed to allow the plaintiffds ship to unl oac
cargo at defendant 6s T Shrlave ¥ Southero IFaundded939] 2 KB 206a s  a
well known fact that ships usually ran grounded at provides a classic example of the aiffigs
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bystander test. The plaintiff had been employed asHe approached a owpany in Manchester and
a managing director of Southern Foundries and thesuggested to make a range of products for which he
office of employment was to last for 10 years; would be the exclusive agent in Britain, India and
Federated Foundries then purchased a controllinghe colonies, except for Manchester. He invested
share in the company. They distorted the company'sLl000 pounds in the company through purchasing
Articles of Association giving them the power to shares. The agency was to last Bmven years
remove directors; they then dismissed the plaintiff should he live so long, and after that continue until
as a director who brought an action for wrongful determined by either party with a six months
dismissal. There was no breach of contract for hisnotice. The agreement provided that he was not to
removal from office based on the employment accept orders decisively, but only subject to
contract sincethey had not dismissed him from affirmation by the company. In 1915 the company
being a managing director but only as a director.was experiencing financial difficulties and
However, if he was not a director he was not abletherefore asked Mr. Reigate to invest some more
to be a managing director. The plaintiff asked the money to keep them buoyant; he tried but was
court to imply a term that the defendant would not unable to raise the necessary money. The company
act in a way makingtiimpossible for him to then told him that the only way forward was for
perform his contract. him to give up his agay and in return get the
agency valuable Manchester district. He declined
Both the Court of Appeal and the House of Lord the offer. The company entered into voluntary
held that there was an implied term that the liquidation and the business was subsequently sold.
defendant would not remove the plaintiff from his Mr. Reigate sued on the basis that the company had
directorship during that period since any such breached the contract by demangithat he step
removal would autontcally terminate his  down and then entering into liquidation.
appointment as a managing director. In the Court of
Appeal, MacKinnon LJ said that for a term to be The Court said that the first thing is to see what the
implied in a contract it should be such that if an parties had expressed in the contract. An implied
officious bystander had asked while the contractterm was not to be added because the court thought
was being made but what about-aw-so, the it would have been reasonable to have ieskit in
parities would testify suppress him with the words the contract. A term could only be implied if it was
i Oh, of cour seo. I n ot mecessaw dnrthek Huysinesstsensedoogilieatyso wo U
not imply a term into a business contract, unlessthe contract that is, if it was such a term that it
they are sure that it is necessary for businesscould confidently be said that if at the time the
efficiency and the parties would have inclugedh  contract was being negotiated somebad said to
a term since it is obvious that such a term ist he parties Owhat wi || h
regarded as part of the contract without the need taanswer would be of course, it is understood.
actually put it in the contract. In this way, the
courts are only giving effect to the presumed butIn Sababumi (Sandakan) Sdn Bhd v Datuk Yap Pak
unexpressed intentions of the parties and so@tre n Leongit was held thaboththefi b u s iefficacy s
excessively interfering with the conception of t e sahddhe i o f f ibgstaondars e srugi be

freedom of contract. satisfiedbeforecourtcanimply aterm.The facts in

the above case were: t he
5. The Combined Business Efficacy /Officous Cl ubd) was registered unc
Bystander Test for the purpose of conducting gaming activities,

Following its purpose, the Club was granted an
As the law on implied terms developed, courts haveexcluson from the relevant authorities under the
combined and used both of these previouslySabah Gaming Ordinance 1
mentioned tests. Historically, the two major tests and was allowed to conduct gaming activities in
for implication of terms by the courts have been Sabah. Beside the exclusion, a license was also
described as the officious bystander test and thegranted to the Club to carry on public lotteries in

business eftacy test. Both have contributed to the t h e St aneael (léiocdmsed) . On
composite test now applied by courtsRaigate v. 1987 the Club entered into an agreement with the
Union Manufacturing Co (Ramsbottonfl918], appell ant (6Sababumi 6)

Albert Reigate had been dealing in fabric products Sababumi exclusive rights to carry out-offurse
from Germany until the occurrence of war in 1914. and oncourse betting and gaming for twenty years,
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in consideration of payment todf 2% of the gross The Court of Appeal however disagreed with the
takings, and in further consideration of the promise High Court and held instead that the 1987
by Sababumi to build at its cost a race course and tagreement could not further exist or be enforceable.
manage and operate such gaming activities. The Court of Appeal also held that the Club, had
breached s. 21(1) of the Act, by assigning the rights
The 1987 agreement also included a few terms, onend benefé conferred by the original or Federal
of which was cl11 which dealt with consequenceslicense to Sababumi and therefore the agreement
that would happen to the parties in the event thatwas prohibited by s. 24(b) of the Contracts Act
either of the abovenentioned exemption or license 1950 and was illegal and void. Sababumi appealed,
is cancelled. Sababumi afterwards expended largeand before the judges of the Federal Court issues
sums ofmoney in keeping with their part of the inter alia arose asot (a) whether the Court of
bargain. On 14 April 1992, the Sabah authorities Appeal was correct in law and on the evidence in
cancelled the original license, and in its place holding that the High Court was wrong in implying
issued an amended license to the Club. Howevera term in the 1987 agreement in the manner it did.
unlike the original license, this amended license Peh Swee Chin FCJ, delivering the judgment of the
had a new conditian fit hat t hi s IFederad GQosire statedirzdhia: be
personal to the licensee and shall not be
transferable i n any manflelmpliedbheans are ef theee ypes: The first are
those which the court assumes from proof that the
Shortly after that, t h epartie® to & corBract must haye hAdcthte interlidh 7o  (
Act 6) was enforced i n Seofanhn theaantdact everl ifl not exiprasgly setlow t
Finance Ministry informed the Club ofheir within. The second are those that con®wt by
decision to cancel the amended license. The Clulfunction of law, whilst the third are ones that are
was additionally informed that from thereon a implied by rational convention and practice of any
license under the Act was necessary for gamingmarket or trade. The implied term asserted for in
activities. Subsequently, the Club applied for and in this appeal belongs to the first type.
1995 was granted a license under s. 5 of the Act(la) As for the first type of implied term
(6tFread er al |l icenseb) . S caforementiend, two tesisdniugt e dutilled befere ae
attached to the Federal license, one of which wascourt could deduce them. The first is subjective in
condition 23 which prohibited any transfer or nature, and it is that such a term to be implied must
assignment of the rights, duties and obligationsbe HfAsomet hing so c¢clear t}
appearing in the license. so that, if, while the parties were making their
negotiatons, arofficious bystandewere to suggest
Misunderstandings consequently arosetwieen some express terms for it in the agreement, they
Sababumi and the Club mostly regarding thewoul d reply him with a ¢
validity of the 1987 agreement. In the situation, The second test is that the implied term should be
claiming that the Federal license was within the of a kind thatwill give business effectiveness to the
scope of the 1987 agreement, Sababumi took out adeal of the contract of both parties. Business
originating summons and applied to the High Court efficiency means the desired result of the business
for dechratory and other reliefs. The High Court in question.
after hearing the iissues and wusing AdAthe offici
bystander o test , f ound(2)THera is notddulet that by the §9B7t agreeneent, b ¢
implied into the 1987 agreement a term to the effectboth parties had decided to commit to each other in
that the Federal license fell within the scope of theregard to such business on a ldagn basis for @
agreementl t was thus t he Hiygdrs. TDus atrthe Gnge of\discessing orhsigring the
the 1987 agreement remained valid and enforceablesaid agreement, if aofficious bystandehad asked
even in the face of the terms of the Federal licensethe question whether such exclusive right to operate
on the ground that the terms of the license could beoff-course and cweourse betting for 20 years would
implied into the agreement. In the state of affairs, continue if the licenses and the exemptioarav
declaréions were granted that the Federal licenseissued or granted by any other laws, i.e. by law
and any renewals were within the scope of theother than the said Gaming Ordinance of Sabah,
agreement, and that the Club was in breach ofthdo ot h parti es woul d have
agreement. Additionally, the answer to the officious bystander

a)
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would give business efficacy to the said businesswas essential, clear and rational and (c) it did not
between the parties. disagree with express terms of the contract.
(3) It was wrong of the Court of Appeal to have
taken the view that, since the parties had mentionedrhe Privy Council listed the five requirements
their rights and obligations very clearly and had necessary to be satisfied for a term to be implied:
made express terms for unforeseen events thafl) it must be @asonable and equitable; (2) it must
covered the current situation in this aphdé would be necessary to give business efficacy to the
therefore militate against the insertion of such contract, so that no term will be implied if the
implied term contended for. contract is effective without it; (3) it must be so
obvious that o0it goes wit
Peh Swee chin FCJ applied tbiicious bystander capable of clear x@ression; (5) it must not
and thebusiness efficacyests to the facts of this contradict any express term of the contract (this
case and held that the 1995 license could bestatement has been approved by the High Court
implied into the agreement, as the fundamental many times: SecuredIincome Real Estate v St
nature of the intention of both parties was fortheMar t i nds | nv €9870)MeIICLRS596P t y
club to grant an exclusive right to the appellant to at 605606; Codelfa Construction Pty Ltd State
conduct betting or gaming activities on a lelegm Rail Authority of New South Walg4982) 149
basis. Zakaria Yatim FCJ also agreed that both test€LR 337, at 347Hospital Products Ltd v United

were necessary. States Surgical Corporatiofi984) 156 CLR 41, at
66, 117118). In relation to the first requirements,

6. Moving Towards A More Liberal Approach reasonableness and equitableness, it is possible to
mention two points. First, it is clear that such

I n Australia, i n det er mequirémery indicdtes faimess letwees thedparses. u |

intentions and identifying proper term to be implied Therefore, in Byrne v Australian Airlines Ltd
in fact in a formal contract, dependence is usuallyMcHugh and Gummow JJ rejected the

placed on the following Privy Council judgmentin r ecommended i mplication b
BP Refinery (Westernport) Pty Ltd v Hastings Shire term propounded by theppellants would operate
Council. In this Australian case, the Privy Council i n a partisan fashioné6.

applied both tests and combined them with otherreasonableness and equity should be judged by
indicators. The court added two other tests ofindication to the benefits and troubles each party
Reasonableness and Equitableness and used théan anticipate benefiting from, or undertaking
combination & make the final decision more under the contract. Hence, B Refhery v Shire of
accurate. The facts of the case were: BP enteredHastings the majority of the Privy Council rejected
into an agreement with the State government tothe suggested implication into a rating agreement
establish an oil facility .A clause stated that BP requiring a permanence of corporate identity on the
could assign rights in the facility to an external ground that such an implication would divest the
company to the amount ofrmaaximum %30 stake. plaintiff of an advantage which inded it to make
The Shire of Hosting also assessed BP atalowea main capit al i nvest ment
rate of taxation according to a preferential Nevertheless, reasonableness alone is not sufficient
agreement. Six year later, BP was taken over by BRo imply a termCodelfa,per Mason J.
Australia. The Shire now sought to tax BP at the
normal rate. The issues raised were: (iyldothe Based on this test, the majority reject the implied
Shire imply a term that the preferential agreementterm proposed by Shire on the basis thas ihot
would end if BP did not have the ownership of the reasonable and equitableByfne v Australian
refinery any longer?; and could BP imply a term Airlines Ltd) and it does not 0
that the preferential agreement would continue if (this element overlaps considerably with that of
BP assigned ownership to a company in which it business efficacy and in that sense addresses itself
had a 30% share? T he S mottoetlieactua intendogsed the marties bt u | d
not be implied because it (a) would be unfair, (b) their presumedntention as reasonable persons as
was not necessary for the contract to execute thalisclosed by the contract and surrounding
business efficacy requirements, and (c) was notcircumstancesHeimann v Commonwealtfi938)
obvious. BP alleged that term could be implied 38 SR (NSW) 691 at 695 per Jordan CJ).
because (a} was capable of clear expression, (b) it Considering the matrix of facts in which was used

to set the agreement, to imuch a term would be
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completely unreasonable and equitable. Their

Lordships held that a group of companies, such ag2] Cheong May FongContract Law in Malaysia

BP, may want to change its corporate structure,[3] Contracts Lecture Notes

mainly when a period of 40 years was predicted.

AThis possibility fimens Hleeesigen iSamue) Contract lawy gases and
agreement and the identity of the member of the BPMaterials(1” Edn.)

group occupying the refinery cannot have been of

the |least importance tlhitn/gagelawyegb ‘e nto. Thei

lordships held that it would be wholly unreasonable _ .
to imply a term which meant that the benefits of [6]_ http.//caselaw_yer.blogspot.com/2012/03/re|g&te
union-manufacturingco.html

rating agreement could only be enjoyed for 5 years.
Whether or no t an ! mFf7|] Httpe.//%ww.élaﬁnres'ghrceéc%.uk Aifairol
reasonable and equitable is very fact specific.
Examples of what is NOT fair: Where implied term 8] http://www.elawresources.co.uk/Shirlaw
cannot be carried out without the assistance of aggytheraFoundries.php

third party (seePenrith District Rugby League

Football Club v Flttleb, Where it would inhibit [9] http://www.elawresoures.co.uk/Termémplied-
legitimate commercial decisions (s€aad v TWT  py-commonlaw.php

LTD); and Where it would impose a financial risk

on the other party (seS&tate Bank of NSW v [10] http://www.elawresources.co.uk/Thdoorcock

Currabubula Holdings Pty Ltjl -1889.php
7.Conclusion [11] http://yasminbharilegalnews.wordpress.com

The courts must be cautious not to take a view[12]

which is too wide. The ad hoc insinuation of rights http://yasminl_Jahariqualnews.wordpress.com/2010/08
and responsibilities has the propensity to seriously/27/sababumsandakassdnbhdv-datukyap-pak
weaken commercial reassurance and freedom of€ond/

contract, mostly in the case of meticulous
agreements draftl by professional legal advisers.
The fact that an unexpressed term is necessary as
matter of meaning should not be an sufficient
requirement for reading it into a contract.
Additionally, the term should be essential as a
matter of business efficacy, wther in the
performance or the formation of the contract, with
the necessary level of stipulation depending upon[16] Michael FurmstonL.aw of Contract(16™ Edn.),
the circumstances of each individual case. In thepxford.

absence of that necessity, the parties should bear

the consequences of their own failureexpress  [17] Peter GilliesBusiness Lay12" Edn.)

terms clearly as seen in Malaysia and England.

They usually use the officious bystander test and[18] Rajendra Ramlogan, and Natalie Persadie,
sometimes a combination of officious bystander Commonwealth Caribbean Law Series

and business efficacy test. However the Australian

courts through the Privy Council has further [19] Richard AusterBaker,Implied Terms in English

[13] Jeannie Paterson, Andrew Robertson, and Arlen
Ruke, Principles of Contract Law'{Edn.).

[14] Krishnan Arjunan, and Abdul Majid bin Nabi
Baksh,Contract Law in Malaysia

[15] Law Extension Committee Winter Course 2005

liberalised the implied term doctrine. Contract Law
8. References [20] Richard Stone,The Modern Law of Contract
(19" Edn.).

[1] Alex M. Cameron, Power Without Law: The [21] Stephen GrawAn Introduction to the Law of

th
Supreme Court of Canada, the Marshall Decisions Contract(5” Edn.)
and the failure of judicial activism
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Abstract Council No.650 of 4th July 2012 on jurisdiction,
applicable law, recognition and enforcement of
This study is reviewing the european certificate authenticinstruments in matters of succession and
of succession from the perspective of law theoryon the creation of a European Certificate of
and practice. Succession adopted in Strasbourg , on 4 july 2012,
on a proposal from European Commission and
At the beginning the seat of matter is established ,with the opinion of the Economic and Social
which are Regulation (EU) No. 650/2012 of the European Committee.
European Parliament and of the Council of 4th
July 2012. Reguation is an European legislative act which is
part of derived law of European Union, with
European <certificate ofincidenceircimrherimncemaftes. def i ni ti on
formulated.Thereare also reviewed the features
and purpose of european certificate of succession.Regulation was published in Official Journal of
A part of the study is dedicated to proceedingsthe European Union on 27th july 2012.
concerning the certificate , which is including
competence to issue the certificate, examination ofit will enter into force on 17th august 2015, except
application, issue of thecertificate and its Articles 77 and 78 which are applied since 16th
contents. The effects of european certificate ofjanuary 2014 and Articles 79, 80 and 81, which
succession in Member States of European Unionare apllied since 5th july 2012.
are also studied. At the end the importance of
certificate is reviewed. 3. Definition of European Certificate of
Succession
1. Introduction
Regulation dog not define the European
The European Certificate of Succession must beCertificate of Succession.In the absence of a
reviewed considering its future apparition in law legislative definition , we are formulating its
space of European Union , for a proper and correcfollowing definition , which is an opinionated
interpretation and application of provisions laid definition and starts from provisions of Regulation.
down by Regulation concerning the certificate.
We are defining the European Gkcate of
2. Seat of matter Succession as the act which certifies the title of
succesors or legatee of the entitled ones, rights of
European Certificate of Successioratsef matter  each one, extension of these rights concerning

i s Chapter VI named succdsibnalr catremany, aC part tof $uccesirtake
Successiono from Regul apgatrinnony of $oklg goodt ortomeegood wfritaqn.e a r
Parliament and of the their obligations too, the title of testamentary

executor or administrator of succesional patrimony
and also their rights and obligations, having the
quality of European act issued in a Member State,
which produce effects in each Member State.
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4. Fedures, meaning and purpose of European remedies to legal #owority or suspension of
Certificate of Succession certificateos effects on
conditions of Regulation, but not to amendment or
Based on provisions of Regulation, we are withdrawal by issuing authority, or suspension of
establishing the following features of certificate: certificateds effects by

This is an European act, which is released byThe purpose of certificate isigulated by Articole
issuing authority from Member State of Epean 6 3 named AoPurpose of tr
Union and produce effects in every Member State.Regulation.This is its using the entitled ones
The creation of European Certificate of Successionsuccesors, legatees, or testamentary executors, or
takes place in Member States of Europeanadministrators of succesional patrimony, in order
Union.lts using and production of effects are to prove their status or to exereitheir rights or if
general in European Union space, because othe case, their attributions, derived from
taking place in Mefer States, according to certificate.Certificate is proving the status of
Treatees and Regulation. succesors and legatees, of their rights and quotas
from succesional patrimony they own, or goods or
Certificate has an optional character.lt may be usedgood from succesional patrimony they ownda
both in absence of other similar internal attiat also their obligations, but also the rights and
means Internal Certificate of Succession or courtobligations of testamentary executors and
order in succesional matter and in patailgth administrators of succesional patrimony.
these documents.We consider we may also hame
the Internal Certificate of Succession, National We consider the purpose of certificate is fitting to
Certificate of Succession, because of its producingeur opean Uni onés objectiyv
of legal effects on the territory of state whom whom Reglation is based on, regulated by
authority had delivered it. Thus the European Preamble of Regulation, between them being
Certificae of Succession is alternative ori adoption of an instrument in matter of wills and
supplementary towards internal documents donesuccessions , instrument in inheritance matter
and delivered in state of issuing authorities. concerning  especially conflict of laws,
competence, mutual recognition and enforest
It is delivered according to Regulation proceedingsof decisions, by competent authorities in
by competent authorities: court of justice ather inheritance  matter, according to national
competent authority in inheritance matter, legislation, organisation from time of successions
according to internal legislation, under the requestby European citizens and effective guarantee of
of succesors, legatees, testamentary executors aights of succesors, legatees and other persons
administrators of succesional patrimony. closed to deceased n d al so of suc
creditors.
Certificate is not a property title. It is not proving
the property, being an act which is proving status 5. Proceedings concerning European
of succesors, legatees, or testamentary executor&ertificate of Succession
or administrators of succesional patrimony, of
guotas from succesional patrimony, of rights of Proceedings concerning European Certificate of
legatees, attribution of some goods or one goodSuccession are stipulated by Articlels-@B! and
from sucesional patrimony to successors or 70-73 from Regulation.
legatees. Competent authorities to dediw certificate are
court of justice or other authority who, according
Certificate is an inheritance title, but without final to national legislation, has the competence in
character in succesional proceedings. Certificatesuccesional matter.
may be amended or withdrawaled by issuing
aut hority and certifi Patra@s apenf f e(c2)s omar thecl
suspended byssuing authority or legal authority, f r om Regul ati on defines
in conditions regulated by Regulation.In order toj u st i c e flega authotity and allythe others
have a final character in succesional proceedings, iauthorities and practitioners from legal domain
would have had been the act of completion of who are competent in succesional matter and
succesional proceedings and had been submitted texercise legal attributions or act on base on
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delegation of power by a legal authority or actj usti ceds jurisdiction, i
under controle of a legal authoritprovided that are accomplished: previous declining of
these authorities and practitioners from legal jurisdiction by a ano#r court who parties
domain offer guarantees in terms of objectivity previously applied to relative to same cause,
and right of all parties to be heared and in terms ofparties agreement to confer jurisdiction to courts
pronounced decisions by these authorities andfrom respective Member State and express
practitioners on the bases of Member Stais recognition of parties of
where they are exercising their activities: (a) may conditions are alternative.
be subject of remedies or controle by a legal
authority ; and (b) have a similar force and effect Subsidiary jurisdiction is applied in case of de
to a decision of a legal authority relative to the cujus did not have habitual residence on date of his
same aspects. Term ofo ndeatuinada Member Statel but theceai® succasiondl a t
sensu. The definition is exhaustive.According to goods on a Member State territory.It belongs to
Romanian law, only courts of justice and public courts of the Member State where succesional
notaries have competence in succesional mattergoods are  Subsidiary jurisdiction is applied if
Courts of justice enter into legal authorities two conditions are accomplished: the deceased has
category.Public notaries are the practitioners inthe respective Member State nationality at the time
legal domainwho are competent in inheritance of death, or the deceased previously had had
matter, have no legal attributions, but act on basishabitual residence in that Member State , but
of their invest to exercise a service of public provided that a pesd of no more than five years
interest by appointment in his office by justice from the time of changing of residence until the
minister, having the status of an autonomoustime the court have been seised had had passed.
function, notarial activitybeing subject of legal
controle, according to the law. Competent authorities are court of justice or
another authority, who, according to national law,
Certificate is issued in Member State whom courtshas  jurisdiction in  inhdtance  matter.
of justice have competence according to Articles Competence to do and issue the European
4710 or 11. Certificate of Succession is alternative: courts of
justice have jurisdiction or other competent
General jurisdiction belongs to courts of justice authorities have competence in inheritance matter,
from Member State where thédeceased had according to national law.
habitual residence on date of his death.Regulation
does not define habitual residence, that is creatingCertificate is issued under the request.The
some difficulties , because of existence in following persons have the quality to request the
Romanian law of domicile, which is principal and certificate succesors, that means ab intestat

permanent inhabitance of persons and alsosuccesors , legatees , that means testamentary
residence, which is secondary and temporarysuccesors, testamentary executors or administrators
inhabitance of persons. of succesional patrimony.

If de cujus have chosen as applicable law to governThe contents of application is the following:
his succession, the law of a Member State, theninformation that the application must contain are
parties who are interested to obtain a Europearrequested provided that : if applicant have such
Certificate of Succession may agteat courts of  information and its are necessary to issuing
justice from respective Member State have authority in order to certifiy elements requestgd b
jurisdiction. applicant. The application must be accompanied by

all relevant documents either in original or copies
In European Certificate of Succession matterthat accomplish conditions to be establish their
Article 5 relative to choicef-court agreement has authenticity. The scope of this provision is the
no incidence. guarantee of civil circuit security.

Court of justiceds | ur iAspdil dtcieshtensoimdlde aseverad catedoriesl e
choice of lawof other Member State as applicable of information:

law to govern his succession and parties chofee

court agreement relative to other State courts of

90



Information relative to deceased include: surnamelndications if de cujus has or has not made a
(surname at birth, if applicable), given name, sex ,disposition of property upon death and, if
date and place of birth , civil status, nationality, applicable, theplace where it is, if they do not
identification number (if applicable address at accompany the application neither the original nor
time of death, date and place of death. These areopies concerning dispositions of property upon
personal data of de cujus. death made by the deceased, if applicable are also
specified These are i mpol
Information relative to applicant include: surname will and legatees rigts respect .
(surname at birth, if applicable), given name, sex,
date and place of birth , civil status, nationality, Indications which specify whether de cujus had or
identification number (if applicable ), address and had not made marriage contracts or contracts
relation with de cujus (if applicable). These are regarding a relationship which may have
personal data of applicant. comparable effects to marriage, if applicable, the
place where they are, if they do ramtcompany
Information relative to representative of the the application neither the original nor copies of its
applicant include, if applicable: surname (surnameare concerning marriage contracts or contracts
at birth, if applicable)given name,  address and regarding a relationship which may have
ability of representation.These are personal datacomparable effects to marriage.These are
and information relative to legal ability of important in succesional matter relative to
representative to represent the applicant. matrimonial regne and survivance of survivor
spouse and an equivalent patrimonial regime and
Information concerning the husband or the wife or survivance of person who has a relationship with
the partner of the deceased andpplicable, ex the deceased .
husband, or ekusbands or ewife or exwifes,
or expartner or exartners include: surname Indications regarding the existence of a declaration
(surname at birth, if applicable), given name, sex ,concerning acceptance or waiver of the succession
date and place of birth , civil status, nationality, are mentioned too.These are important in exercise
identification number (if applicabld, address. of succesional option right matter.
These are personal data of the husband or the wife
or the partner of the deceased and if applicable, eXDeclaration regarding absence of pending causes
Thusband, or ekusbands or ewife or exwifes, about elementthat have to be certified, under the
or expartner or expartners. acceptant 6s knowl edge, [
issuing of other documents with the same object by
Information concerning other possible another authorities, except possibility of issuing of
beneficiaries undea disposition of property upon a European Certificate of Succession by competent
death and /or by operation of law include: authorities and rinal documents by internal
surname, given name or organisation name,competent authorities. European Certificate of
identification number (if applicable), Succession does not replace internal documents .
address.These are identification data of the
possible beneficiaries . Every other information considered useful by
applicant for issue of certificate are specified.
The scope of certificatmust be in accordance to Appl i cati onds canplext @madst i s
Article 63. exhaustive.

The contact data of the court or another competenfThe enumeration is sample , not limitin@f
authority who are seised with the succession arecourse these elements of enumeration are essential
mentioned too. to make and issue the certificate. They have the
The elements applicant request is based on are, ifole of guarantee the complete and just character of
applicable, his survivance in his qualityf o mentions of European Géicate of Succession.
beneficiary and/ or right to execute the deceas

will and /or right to administrate the succesional The appl i cation is regist
patrimony and they are mentioned too. registers and in European Register of succesional
causes.
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Proceedings rules regarding succesional debate arkssue of thecertificate is made without delay by
stipulated closed to examination of the the authority, when the elements which must be
application.We cosider Article 66 named certified according to applicable law which govern
AExamination of the ap pheisuadsionoon aherfappicable Rae gouspeaifici o
must be properly r enamedemens wdieestablsied.i o n a l debatefn
because it also includes provisions of Regulation
regarding inquests for verifications, administration The authority shall not deliver theertificate in
of other supplementary proofsjnforms of particular if: elements which must be certified are
beneficiaries and other persons having an interestthe object of a litigation, or certificate is not
eventual declarations made on oath or statutoryaccording to a decision regarding the same
declarations in lieu of an oath, requests of data anclements.These are only ones of the situations the
information from competent authorities. certificate shall not be delivered, whicreagample
enumerated. Authority shall take action to inform
Authority shall verify, upon the applidgah beneficiaries regarding certificate issue. We
receiving, information and declarations from the consider it is important to communicate the
application and documents and other proof meanscertificate to the beneficiaries, not only to inform
attached to it , shall make inquests regardingthem about act issue.
verification, shall be able to invite the applicant in
order to present every other evidences considereertificate contents consist of data, information,
necessary by authority. el ement s Ki indications w
necessary for the certificate scope.These must be
If national law stipulate, they shall also ask for useful from the point of view of persons status who
declarations made on oath or statutory declarationsare entitled to use the certificate or exercisarth
in lieu of an oath wording.Romanian law regulate rights and/ or their attributions in these qualities.
deposition of withess in the succesional notarial
proceedings. These are: name and address of issuing authority,
necessary for identification of this one; the
Authority shall take action to warn the reference number of the file, which is assigned
beneficiaries of existence of an applicaton ofaccor ding to internwy, rec
certificate issue. elements the issuing authority is considered herself
competent to deliver the certificate based on, these
It shall hear if necessary , every involved person,consisting of legal grounds of succesional
testamentary executors, or administrators of proceeding and competence; date of issuing , that
succesional patrimony and shall make publicis important for establishing the moment when it
announcerants to offer the possibility to was delivered; information about applicant:
beneficiaries to invoke their rights. surname (surname at birth, if applicable), given
name, sex , date and place of birth , civil status,
We consider regarding beneficiaries it is not only nationality, identification number (if applicable ),
necessary their inform , but is necessary theiraddress and relation with de cujus (if applicable),
citation and release of their rights , their necesary for identifying the applicant; information
obligations, terms of exercisef rights and about the deceased: surname (surname at birth, if
sanctions in case of absence of exercise of thesapplicable), given name, sex , date and place of
rights, or the consequences of these situations.Thisirth , civil status, nationality, identification
permit to avoid proceeding vices and further number (if applicable ), address at time of death,
litigations, where beneficiaries shall be involved. date ad place of death , to identify de cujus;
information about beneficiaries:  surname
According to Romanian law there lwbe the the  (surname at birth, if applicable), given name,
research of succesional file pieces, in order to settlddentification number (if applicable ), to identify
the cause. According to Romanian law , the beneficiaries; information which precise whether
public notary shall make a final conclusion at the the deceased had art had made marriage
end of succesional debate, before issue ofcontracts or contracts regarding a relationship
certificate of succession. which may have comparable effects to marriage, if
applicable and regarding patrimonial aspects of
matrimonial regime or an equivalent regime, to
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establish the inheritance and the suawge of place of birth, surname at birth , if applicable, sex,
survivor spouse and an equivalent patrimonial place of death of the deceased and surname at
regime and survivance of person who has had abirth of beneficiaries , if applicable, to be included
relationship with the deceased , if applicable ; thein the Romanian certificate of succession , in order
applicable law which govern the succession andto have a more ample identification of these
elements it was established based on , to indicatgersons, by supplementary personal data .

legal grounds and basis on whom it was

established , de jure and de facto; information Certificate shall be drafted as a form type, which
which certify whether succession is ab intestat orshall be the same in all Member Sta@srtificate
based on a disposition of property upon death,shall be registered in European Certificates of
including information about elements from whom Succession Redy.

are derived rights anar attributions of succesors,

legatees , testamentary executors or otherCertified copies of the certificate may be delivered
administrators of succesional patrimony, to by issuing authority of certificate which is keeping
indicate nature of successtab in testat or the original, according to the Regulation.
testamentary, to establish rights and attributions of

succesors, legatees , testamentary @ees or Rectification , modification or withdrawal of
other administrators of succesional patrimony, if certificate may be done as it followEhe issiing
applicable; information about nature of acceptanceauthority may rectify errors of draft from the
or waiver of the succession, by every beneficiary, certificate, upon application.

indicating in this way the variants of succesional

option chose by entitled to succeed; quatsch There is also the possibility for the issuing
ought to every successor and, if applicable, list ofauthority to modify or withdrawal the certificate in
rights or goods which ought to certain succesor,the situations they have established that such
indicating in this way quotas of all the succesors elements from it do na@orrespond to reality. These

and also the survivance which oughtonlytooneofar e made wupon application
the succesors, according to the law or theedsed
6s wi | | ; restricti ons Ina pitbatiomsd of réctificatieny madificatam ar e

succesors and , if applicable, of legatees, accordingvithdrawal of certificate the competent authority

to applicable law which govern the succession orshall inform persons whom they have delivered

disposition of property upon death, that meanscertified copies of ceificate.

reduction of excessive liberalities and / or gift

and legacies return, if applicable, indicating Redress procedures may be act in order to contest

portion of inheritance that must devolve upon theto decisions stipulated by Article 67 about

heirs, if applicable; attributions of testamentarycer t i fi cateds deliver, Ar

executor and/ or administrator of succesional, modification or withdrawal of certificate and

patrimony and their limits according to applicable Article Paragraph (1) letter (a) ab@uispension

law which govern the succession and /or of the effects of the certificate, by the issuing

disposition of property upon death , that meansauthority.

extensions and restrictions regarding testamentary

executors and/ or administrators of succesionalThe perons entitled to ask for the certificate have

patrimony . the quality to attack the decisions stipulated by
Article 67 .

Contents of European Certificate of Succession is

ample.lt is similar to the contents of national The persons who prove they have a legitimate

certificate of succession from Romania.There is ininterest hae the quality to attack the decisions

the contents of the European Certificate suchstipulated by Article 71 and Article 73 Paragraph

information and data which are supplementary (1).

towards the Ronraan certificate, such as: date and

place of birth, surname at birth , if applicable, sex, The jurisdiction belongs to legal authority from the

place of death of the deceased , information andMember State of issuing authority.

data about applicant and surname at birth of

beneficiaries, if applicable.We consider it would

be useful that datand information about date and
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Suspension of the effects of the certificate is madeinformation certified by certificate , they consider
by issuing or legal authority.The competence isthat person becoming part of a contract with a
alternative. person authorized to do it.This is the rule.But there
is also an exception : this rule is nophed to case
On the period of suspension they shall not be ablethat person knows the information contained by
to deliver other copies of the certificate.lt is a certificate do not correspond to reality or does not
consequence of suspension of the effects of theknow because of a grave neglicence.
certificate.
Certificate is a valid title to register succesional

6.Effects of the certificate goods in register of a Member State. It ip@treal

and mobile publicity regarding succesional goods.
Articl e 69 named AEffects of t he certificate
regulate effects of European Certificate of 7. Importance of certificate
Succession.

We are assisting to an encreasing of international
Paragraph (1) stipulate that certificate producesuccessions number, that involve and justify the
effects in every Member State without any special creation of European Certificate of Succession .
proceedings being required.lt produce effeats i
any Member State , without any other from.lts Europea Certificate of Succession consist of a
applicability is general. Production of effects of the progress to legislation unification on level of the
certificate take place directly , being stipulated by European Union , in inheritance matter .
Regulation which produce direct effects in
Member States It shall create conditions to succesional practice
unification in European space .
Paragraph (2) stipulate that certifieas presumed
to prove exactly elements established in base of the8.References
law applicable to succession or another law

applicabile to specific elements and it is presumed[ 1 ] | . Ol aKEumopean fCertifieate of
that person certified in certificate as successor,Successiotyniform  Document  Issued in
legatee, testamentary executor or adstieatorof | nt er nat i o n arhe B8lletin ofePabdici o n s

succesional patrimony having the status mentioned\otariesNo0.3/2013, NOTAROM  Publishing
in certificate and quality of titular of rights and House, Bucharest, 2013
powers certified in it, without other conditions or

restrictions of these rights and powers, except[2] A.Bacaci and G.Comanitafi Ci v i | Law.
those stipulated in the certificate.This the Successions, L e g a | Pullishings ldouse,e
presumption of European Certificate of Bucharest, 2013

Successionods validity.

[ 3] M. D. Bob, i Wh at Can W
There are two consequences of this presumptionSur vi vor Eaudlan ke Family Nalion
The first one consist of they consider every personand its Influence on Succesional Legal Order |,
who, acting in base on information certified by Official Journal Publishing and Printing House,
certificate make payments or attogoods to a Bucharest, 2013
person mentioned in the certificate being [4] D.C.Bunea,C.G.Caian, I.Cambrea, D.A.Calin,

authorized to accept payments or goods , haveR.M.Calin, V.H.D.Constantinescu, [.Militaru,
done contract with a person authorized to do it. M.l.Morariu, G.Munteanu, |.A.Neagu, |.G.Popa,
This is the rule.But there is an exception too : theR. H. Radu, MDicViomasyi & sHuman f

rule is not applied in case of this person knoves th Ri g h €.d.Beck Publishing House, Bucharest,
information contained by certificate do not 2013

correspond to reality or does not know because of

a grave neglicence. [ 5] M. A. D Eoropean &sioniayw and
The second one consist of when a personi t s S p elLedalfUniweise Buldishing House,
mentioned in the certificate being authorized to Bucharest, 2012

dispose of succesional goods, is disposingsoini

favour of a third person, provided to act in base on
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Abstract

Production, accumulation also the use of genocidehuman dignity, human growth and development
weapons and nuclear weapons are controversialfrom all aspects needs a safe and healthy
discussion in international relation field. World environment.
communities have trietb create an international
regime of control and publication prohibition of To reach this goal by accepting the third generation
genocide weapons for 80 years. The effort showsof human rights, a new horizon has been opened in
that this issue stands on important place. Mostinternational relations, among the issues and
significant parts of the regime state in NPT, BWC, discussions relevant to third generation rights,
CWC and several execution arramgent. Some of there is a closer relationship between the right to
the countries which members of NPT like Iran on life and environment and it is probably because of
the way of access to nuclear peaceful energy facesuch a great importance that today, 300 multilateral
up several challenges. Iran face to more acuteinternational treaties and approximately one
situation than another. In this article we want thousand bilateral international treaties of
answer to follow question: protection of environment play a major role in
world relations .Thse rights implies the right to
Is making nuclear hbmb prohibited in Shiite life, the right to live with minimum international
Religion or Not? standards, as well as the right to health
.international instruments relevant to the right of a
Claim of present article is verification of Sanction healthy environment, obviously have considered
Doctrine, so we can say: Iran bind itself to follow this. For example, the Stoakdm Declaration, the
above treaties according to religious viewpoint first international instrument in the form of a
and there is no reason to produce nuclear weaponsdeclaration on the right of environment, in the first
according o religious Resources and Religious principle creates a relationship between freedom
believes. and equality to the right of environment.

1. Introduction Sustainable dev@pment is subject to have a safe

environment and away from violence and war. The
Effort to preserve the human generation and theimportance of this issue has made countries effort
natural continuation of their life in a safe at both regional and international levels. Europe,
environment, free from any intolerable threat and America, Asia and Africa All are main axes in the
risk and far from the war and existence of regional efforts. Tl capacity of the third
destrictive and dangerous weapons are thegeneration rights paves the way for exercising the
necessities of human life. International second and first generations rights. Along with
organizations, especially the UN, have taken intoextensive countries' movement, it is necessary to
consideration the fulfilling of this desired issue as eliminate threatening factors or to
one of their goals. The realization of

control them. The egience of very dangerous which are in fact the same ones that stipulated in
weapons in the framework of biological and UN Charter, growth and development from all
nuclear weapons is serious threat for globalaspects are neededhow the both rights of the

security and human environmerwt, it is also true  third generationgroup can be realized, so the
that the right to development cannot be ignored. Incountries not only experience the general
order to the Countries to achieve thewn goals, devebpment, but enjoy safe environment free of
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war and conflict. Specifically, in both the military be respected. Second, military restrictions also
and peaceful aspects nuclear development isnust be strictly observed. Some of these
subject matter of dispute in the world. This study is limitations, such as prohibition of use of weapons
an attempt to smooth the way to religiously and materials htat cause unnecessary and vain
integrate both rilgts by juratory theory plan, (the suffering are related to military issues. As use of
respect for atomic bomb). Some international weapons that is aimed at inflicting long term or

efforts within humanitarian law discussions and severe damage to the natural environment or is
four Geneva conventions (1949) and the two expected to leave such effects is also prohibited.
annexed Protocols (1977) are in response to suctAnd some other restrictiensuch as the prohibition

discussions. Relying and insisting bamanizing  of genocide or separation of combatants from-non
war and paying special attention to the civilian combatants related to human and civilian. Third
rights, as well as protection of victims of there are limitations relate to the weapons and war

international and noimternational armed conflict equi pment 6s. Use of weapc

is in respond to above claim. is the kind of such restriction¥he standard of this

type of weapons on the one hand is destructive
Article 3 common in the four Geneva Conventions, power and their purposes on the other hand.
which should be exeised in all norinternational  Basically, these types of weapons cannot be
armed conflicts and is as a small treaty within a big limited to specific purposes.
convention, and even is applicable when sever
conflict taken place as well, clearly accepts the Weapons of mass destruction include nuclear,
prohibition of loss to life and physical integrity bacteriological and cimaical weapons which are
including massacre of wlians in all its forms. used as A.B.C or N.B.C or R.B.C. Chemical
Obviously there are some war weapons that carweapons were defined in the commission of classic
seriously endanger such people iffe It worth weapons in 1948, but the other two types have not
noting that the focus on the issue of atomic bombbeen defined. The other limitations relate to the
is because it includes the claim of a kind of conflict war methods. Accordingly, denying safaven,
between two rights, i.e. the Hgto development causing famine, retaliatory acts, unfair operations,
and the right to live in peace and it can be said thatooting and using brutal and cruel means is
the right of peace is the prerequisite for the prohibited and eventually attack civilian targets,
vindication of the right to development and, from personal to public facilities is also prohibited.
moreover, the right to development guarantees theAccordingly, to attack the defenseless citiés,
stability and lasting of real peace. Ometother  attack fortified and hazardous areas to attack the
hand the role of development of international order dams, seals, power stations and nuclear generators,
should not be bypassed, as judge Bjavy believesnonnuclear areas, historical, cultural and religious
that the exercise of political sovereignty entails monuments, as well as scientific, artistic
economic sovereignty .considering what happened,nstitutions and cultural heritage, to attack theesaf
a brief overview of the issue in terms of areas of war prisoners camps, and the camps of
intemational regulations is necessary and, thendetainees is prohibited as well.
juratory approach is to be explainéd.

3. Feghh (religious jurisprudence) and atomic
2. International law and humanitarian bomb
principles

As an introduction, first, it is necessary to define
Humanitarian law regardless of the prohibition or the atomic bomb in order to the topic of discussion
not prohibition of war seeks to humanize war andto be clearerAlthough it was expected that the
reduce individuals suffering. In order to achieve definition of an atomic bomb would be provided in
this goal it is necessary to consider several issuesimportant international instruments, including the
First, the basic principles such as the principle of Non-Proliferation Treaty 1968, which is known as
necessity, the limitation principle, separation the NPT, but it did not happen.
principle and the principle of proportionality must
Therefore, for its definition we canvoke to the
15 Annexed Protocol of Convention of Humanitarian, Protocol —annexed to  Paris  agreements.
Geneva, 1977 Accordingly, atomic weapon is an armament that
106 convention of Humanitarian, Geneva, 1949. in its manufacture nuclear explosives or
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radioactive isotopes used and because of explosiomeapons in extreme circumstances of-deflense
or any other nuclear changes it can widely causein which sovereignty of a country is endangered, is
destruction or paion. legal @ illegal. However, the court held that there
is no absolute prohibition in customary
Based on the definition, what separate nuclearinternational law on nuclear weapons. Many jurists
weapons from other weapons, and should be alsdelieved that the court judgment led the countries
considered as a legal technique, is its large scalaip the garden path. The mentioned conditions are
destruction or poisoning power. In order to confirm experienced by inteational law. For better
this, we can consider the definition of biological juratory explanation of the issue, it is nhecessary to
weapons which are stipulated in 1972 conventionreconsider the above question and answer. There
on nonproliferation, production and storage of are several points which have been taken into
biological weapons. Chemical and biological consderation in this question.
weapons have a common feature and it is the
unpredictability of their effects so that even Threat, production or the use of nuclear weapon
civiians could be vulnetde (perhaps more and finally defensive critical conditions of the
vulnerable) to them. And although using all these country are various dimensions in this issue. So the
weapons is prohibited, as provided in article 17 ofissue includes production, storage and use,
the 1919 treaty that using suffocating and although the question focuses on the latter. In
poisoning gases, and similar to it and liquids, andShiite jurisprudencealthough there is not such a
similar substance are also prohibitebut the  title, bu there are relatively many similar subjects
nuclear destruction power is completely different. in both religious and traditions books. At the
The importance of this issue and special status obeginning, it seems useful to pay attention to some
nuclear weapons resulted in a question by theof important words of Shiite books and Juratory
World Health Organization to request advisory Great Encyclopedia, i.e. Javaheralklam. The author
opinions from the International Court of Justite. in Al Jihad Zel Rokn Sani mentioned to important
Although the court denied the request but waspoints. His statement about use of poisol{is:
followed by the General Assembly of the United
Nations. In the final provision of resolution 75/49 As has been mentioned in the books of Nahayeh,
the General Assembly decided to bring up the Ghaneyh, Srayr, Nafe, Tabsareh, Ershad, and
guestion before the court. Dorous and Jameolmaghsed, infusion of poison in
enemy territory is unlawful. In the many words, of
Although the General Assembly questiordahe course, the respect is bound to the case which is
reply of the court is completely considerable and not urgent to dpoor on which conquest and victory
has been repeatedly criticized and analyzed, budoes not depend. The jurist reason for this issue is
what is more significant in this debate, is the a tradition which narrated by Imam Bagir (AS), he
mentioned question witch only was about nuclearstated on behalf of Hazrat Ali (AS) that the Holy
weapons. The General Assembly brought up itsProphet (PBUH) had prohibited the use of poison
guestion hat whether providing (producing) and in dualists territoy , but this issue has been
using nuclear weapons in any circumstancesattributed to other news in Srayr book, although |
permitted under international law or not. could not find a case but the mentioned news. As it
has been indicated in the Ghavaed, Tahrir,
The International Court of Justice considered theTazkareh, Loma and Loma explnation (Arrozah)
guestion to be addressed on the basis of Paragrapooks, some jurists believe that ugsipoison is
1 of Article 65 of the Statutand paragraph 1 of abominable and this issue not only has been
Article 96 of the Charter, and in the end by narrated by late Eskafi and Mabsoot book, but also
decisive judgment, which is considerable issue,was attributed to the companions in different books
announced that the threat or the use of nucleaion the basis that the existing prohibition in this
weapons is generally contrary to the internationaltradition has justified the abomination becatise
law which is applicable in armed conflicts. tradition document cannot convey the respect. As it
However, the court cannot claim that in light of the is inferred from the above expression, the Shiite
current status of international law, the objective jurists are not unanimous on the issue that is
elements of the threat or the use of nuclearrelated to the use of poison in enemy territory,

107y. Molaie, Tehran Winter of 2007 . %8\ aderSaed, Tehran, 2004.
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some believe in respect and some abominationcommandments. Accordingly, if religious decree
The ue of poison in the enemy territory has loss to the license or practical necessity, lossless
general meaning including drinks, food and air (Lazarar) rule because of dominating over the other
pollution. The tradition and the words of the late proofs and can also limits or develop them, can

Najafiis the closesstatemento this paper. prevent license or necessity decree. Consequently,
if the license of atomic bomb production leads to
4. Respect Juratory Proofs (Evidence) losses, according to the mentioned rule, production

respect should be taken into account. Any
As was mentioned earlier in theaper, the deficiency and reduction is called Id$3.
discussion of atomic bomb is about three subjects
including, production, storage and use. This paperBut the point is that what loss mean in lexical
focuses on the production because storage and usaeaning and juratory mes which is close to
is another subject. What is inferred from the lexical meaning. Any deficiency and reduction is
expression of the author of Javaher relatesiogu called loss, in fact, as it is inferred from above
So the evidence of using is not necessarily broughtresources loss is aftienefit. This means that if the
up in the production. It worth mentioning that in religious decree has no interest and expediency,
the question which was raised before the both material and intellectuabr individual and
international court of justice there was no collective, its issuance and divine law cannot be
difference between production and use and as if thqustified. = Loss associated with common
productionis an accepted issue that only can beunderstanding and its recognition depends on
prohibited in a treaty, that is, if a state is committed general or particular custom, especially if we
to production, there is no reason for non believe that the loss standard in Aearship is

production. typicd but not personal. In this regard, the question
may be that whether the lossless (Lazarar) tradition
4.1.Lossless Lazarar (Lazarar) tradition dose not includes Discharge injunctions and the

legislator decree about production of atomic bomb
The term of loss (Zarar)n persian and has been is a type of discharge injunctions not task one. This
included in dictionaries, including Alsahah problem has also appeared with similar literature in
Volume 2, Page 720, Mu'jam Maqayys Allagheh, other remark of religious leaderships. For instance,
Volume 3, Page 36, Mofradat Alragheb in reply to this question whether lossless (Lazarar)
Alesfahany page 293 and Algamus Almohyt rule includes only divine decrees or necessity ones,
Volume 2 Page 75. Ibn Asyr Volume lll, page 81, it can be said that according to Sheikh Ansanil
has defined loss as affenefit. Therefore lossles late Khoee remarks, the obligatory decrees are
(Lazarar) means that an individual should not lossnegated, however, both also have a slight
the other so that would impair his right and loss difference.
(Zarar) is reaction against incurred losses. In some
verses of Holy Quran loss is VS the growth Based on Sheikh Ansari remarks, lossless
(Maedeh / 76). This tradition with particular (Lazarar) does not include the nrobligatory
combinationhas been used in Shiie and Sunni decrees which relate to an individual himself
traditions, "Samreh Ben Jondab" case, "Shofe"/herself, but ifthe loss is relevant to third person
tradition and "Mane fazl Ma" tradition naratted by and that result from a legislator permissibility
Prophet (PBUH)or the meaning of this rule, well decree, lossless (Lazarar) includes it .But late
known jurists including Sheikh Ansari, in Khoei clearly stated that there is no difference
Fraedalvosol book , latBlraghi in Avaedolayam between hamingneslelf and the other. The answer
book, fourth Aedeh and Manyeh Altalb book and is that if the meanm of lossless (Lazarar) is the
second volume of Sheikh Musa Khonsari, believe same as the remarks of the whallown jurists so
that in divine law, there is no loss order and thethere is no choice but respect its general provisions
mentioned rule as generalities prevails on claimsbecause in conformity with popular meaning, this
and all other proofs . Although in tlstatement of  tradition eliminate the loss from divine law and, on
the lossless (Lazarar) tradition meaning andthe other hand, sonmmuestionable points are seen
consequentially in lossless (Lazarar) rule meaning,
there are several possibilities which can carry
seven theories, but wekhown jurists have defined %G Apysab, Tehran, 1994.
this tradition so that could observe religio
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in late Khoee's that the most important is causeaspect (have some kind of hardship) and tout
dominates the agent but this not the fact. trouble a community and a nation. Nevertheless, in
this regard, there is a minor difference between the
However, since there are too many discussionsShiie jurists: whether non counterfeit and removing
about this tradition and related rule, so there is nothe obligation from obligators means non necessity
choice except to consider sometloém in order to  of the decree before legislator or roountefeit is
prove the popular view of jurists. Consequently the same non counterfeit decree that its effect can
according to be inferred from dominance of the rule over the
primary orders in accordance with the first view
This tradition there is no license to produce atomicand its conflict with proofs and referring to
bomb in Holy law. And those who have difficulties documentary resources and reasons according to
in this case either relate to the lossless (Lazararsecondone. (Regarding mandatory rule, its content
meaning which have been contrary to popularwill deny Hraji decree whether it is obligatory or
opinion, or have doubt as to realization of the nonobligatory, therefore it can be said that the rule
losses esults from production. For the former it dominates over primary proofs, so the rule paves
must be said that although other theories isthe way for prior decree. In the case of conflict
considerable, but each have their own specialbetwe@ Lazarar (lossess) and Laharaj (free from
guestionable points that for removing them we canhardship), Sheikh Ansari prefers Laharaj, though
refer to detailed books on this subject. For thethe others believe that both of them should be
latter, regarding typidaloss which has been rejected and consequently referring to primary
accepted in transactions by all jurists, where thereproofs (ibid) leads to many discussions about this
is beyond the question. Finally, that losslessrule which are usef for current discussion as
(Lazarar) rule proves primary religious decree well, but involving in them gives rise to
other than removes loss decree and this is expliciindependent one. It is inferred from the above that
and precise remark that containgirtant results. regarding the divine law, legislator must not
counterfeit decree which requiers Osr and Haraj
4.2.The rule of Denying Osr and Haraj
However, if license of atomic bombequires
The term Haraj means sin and distress andtypical Osr and Haraj and creates hardship and
hardship. However, there is a kind of distress anddistress for the Islamic nation and Muslims, no
hardship within any sin. The term Osr also refers tojustification is accepted. Production and storage of
the distress and hardship according to juristsatomic bomb are among the examples of such a
remarks about this rule, there are four modes indecree which requiers typical Osr and Haraj,
terms of fulfilling of duty: no (without) hardship, althoughjurists believe that existence of personal
hardship without distress and hardship with Osr and Haraj is adequate for rejecting or
distress, and finally impossibility and incapability counterfeiting. The predominance of this rule over
of denying of Osr and Haraj rule relates to secondother proofs demands, even if the production was
and third modes. Forth mode is subject to task permitted in accordance with the prior decree,
Taklif mala Yatugh (task beyond one's capacity).
Although some jurists believe that Haraj is The divine law prohilis the production of nuclear
stronger than Osr and any Haraj is Osr andweapons because it requires hardship.
contrary to its reversg? (ibid), however, it can be
said that there is a equal agbnship between Osr 4.3.Necessity of fulfilment of an obligation
and Haraj equivalently. There are several verses in
the Quran imply the rule including Hajj / 78, Fulfilment of an obligation is among the serious
Maedeh / 6, Cow / 185, 286. Different traditions, discussions in Shiite jurisprudence .In this regard
including Kafi Volume lll, P. 4, 2th tradition and Allama Tabatabai the great interpretef the
also P.14 of 7th tradition and Vahe I, P. 33 of Quran, following the first verse of Maedeh Sura(h)
4th tradition have taken into account the rule. indicated to important points. He believes that
Regarding verses and traditions, Allah in Islam hascontracts in this verse is plural and have Alef and
not imposed a sentence that causes sin andam (A and L). (in principles terms, local sum
suffering, especially if Osr and Haraj have typical wing) is useful for all and therefore involved al

105 Malekzadeh, Tehran, 2002. 11 3. Sobhani, Qom, 2000.
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contracts including transaction. Consequently whatthe war (1949), involved parties right of choosing
called contract customarily like other contracts is war methods or means is limited in any armed
entitled to commitment because human needs taconflict. The tw basic rules which result from this
fulfillment of an obligation which is infrastructure principle are prohibition of use of weapons,
of a society and paves the way for realization of launchings, materials and war methods that in
individual and collective rights? nature cause unnecessary suffering and ensure
segregation of the civilian population and
So in Asra Sura, verse 34, Allah has confirmed thecombatants and as well as military acigilians
meaning of the word obligation and points out that targets and property. Prohibition of attacks on
it will be called into question. In summary, Islam individuals and civilian properties embrace all
considers that the fulfillment of obligation is violent acts, including acts of aggressive or
absolutely neceasy. Necessity of fulfillment of an  defensive (P.1.49.51.52). Attack or threat to
obligation is necessary whether it is beneficial or violence aimed at terrorizing the civilian
not, even if fulfillment of an obligation causes a population, whih is entirely opposes human rights
loss. Realization of social justice is more necessaryis prohibited. This prohibition includes blindly
than any cases and breach of an obligation opposesttack too. These attacks especially are ones that
justice. Atthe end of this discussion he states, "andprevent war means or methods from directing.
| swear by my life, necessity of fulfillment of an Examples of attacks are the attacks which consider
obligation is one of supreme teachings and Islama number of specific anddistinct military
considered it necessary for the realization of socialobjectives within a city, village or other area in
justice and social basis will never be formed where similar gathering of individuals and civilian
without In 198, the treaty on the nonproliferation properties is placed, as a single aim of military.
of nuclear weapons, also known as the NPT wasThe protocol prohibits attack on necessary objects
codified and entered into force in 1970. The treaty for the survival of the civilia population, such as
member states, including Iran, took into foodstuffs, agricultural areas and crops and
consideration the agency as guarantor of enforcingdivestock, facilities and drinking water supplies and
the articles of treaty. Thmain objective of NPT is  workshops of water supply, (P..54), as it
to prevent the proliferation of nuclear weapons announces that the environment must be protected
under Articles 2 and 3 of this treaty, Iran has against widespread and strong damage &).1.5
denied having nuclear weapons of its own and hasonsequently the methods or war means which are
accepted agency's monitoring at all stages of itslikely to cause such damages and thus threatening

nuclear agency as well. the health or survival of the population is
prohibited. There is a similar question in the
Based onarticle 3, member states which do notj ur i st 6 s wor ds, i ncl udi

have nuclear weapons are committed to accept thguoting of the juists about infusion of poison, he
provided decisions that stipulated in the agreementstates that infusing poison in water and territory of
which concluded in accordance with the enemy is unlawful because doing so often lead to
international atomic energy agency statute and thekill children, women, elders and Muslim group as
agency security measuressem. This agreement well as other people whose killing is unlawful. In
is a typical agreement that has been regulated byhe territory***If it is assumed that this method
the agency and called as a typical agreementonly leads to the killing of people who are lawful
INFCIRC (214) and (153) and (66). As has beento be killed with different kinds of weapons, yes,
indicated in the discussion of political regimes they are allowed to be killed, but it is possible that
succession, succession does not affect thesén the first part non license is considered though a
obligations and continuity of them is important. victory resultsfrom infusion of poison, because it
Yet the NPT obligations provisions are general thatrefer to sokoni tradition about prohibition.
also include the production. First annexed protocol of the special protection of
certain property announces that if there is a threat
4.4. Impossibility of respect of humanitarian of release of dangerous forces that can cause
principles in war severe damage to théviian population and the

damsé, attack should not

According to the section IV of the first annexed Vasael book, Vol 11, and entitled Aljahad quotes
protocol (1977) and also the fourth Geneva
Convention about the protection of civilians during **2Mus ibn mohammadhansary Najafi, , Tehran, 1994
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five traditions in chapter 15 that all have the same

meaning as in international instrument. The secondSurah Nahl, task of calling to Allah with wisdom
tradition of Imam Sadiq (AS narrated that and good preaching, and finally with better
whenever the Messenger of Allah, Muhammad controversy has been determined (Nahl / 125). As
(PBUH) will to war called his army before himself the first step in calling to the right isse of the
and said, "in the name of Allah, start off , in this correct logic and giving a reason. First the Quran
war do not betray the booty, do not torture, do notrefers to wisdom, in the second step refers to the
kill elder, children and women and do nait ¢the use of human emotions and preach and advice.
trees unless you have to do and if the youngest ofThis means should avoid any kind of violence,
you, gives a dualist safe it is worth hearing Allah's superiorism, stimulation of others sense of
speaking, so if he is your follower, he will be your obstinay, etc. The third step is a debate with
brother, otherwise get him to a safe place and inappropriate method. This step is for those who
this way, seek help from Allah". The same this  have wrong information that must be discharged.
theme is in the third tradition, although there are Evidently a well debate is formed when the right,
more details such as the burning of the palm orjustice, honestyntegrity prevails on it and is free
closing water in the enemy territory and the from any kind & insult and humiliation.). There
burning of crops or following cattle has been also are three specific recommendations devoted to the
added. military, for example, in this regard the Prophet

Naturally, as defined about the nuclear veay s ay s : during the war dond¢

these weapons are not separable and cannot respedto n 6 t kil |l wo men, child
the principle of proportionality and prohibit Allameh Tabatabai inhe following verse 195 of
unnecessary loss. Advisory opinion (1996) of the Surah Bagara believes that to do a favour for an
Court, in paragraph 90 of Nir indicated that these enemy is confront with him / her in the best
rules are the basic rules that in any case should benanner, as it is stated in Fosilat Sura, verse 34.
respected (Cardinal Rules). This benevolence includes respecting prisoners of
war, the protection of injured, pndbition of killing
4.5.1slamic general policies time, children and the aged person. Prophet
(PBUH) said, Allah considered charity in
Glancing at juratory discussions, there are threeeverything. Whenever you kill an enemy, keep a
important features of martial issues which are good attitude with killed persons
almost limited to Islam. Furthermore, Islam pays
special attention to the training of combatant. The triple policies, on one hand, prevent Muslim
Quran in Surah Tobeh (Repentance), verses 111fighter from commiting war crimes and reduce the
112, describes the combatant as follows: cost of enemy resistance on the other hand, and
call him to accept Islam religion and then he/ she
Al | ah has purchased t hvid be treatddwelv e r s 0 i ves an
property in order to make their way to heaven,
which is, they fight, kill and killed in Allah's way. If the war is to be occurred in such circumstances,
This promise is on higght which is pointed out in  what will be the justification for the production,
the Bible and the Quran .who is more loyal than storage or the use of weapons which challenge all
Allah? Now we give you glad tidings for dealing of the above policies? The problem may arise here
with Allah and this is a great victory. Repentant, that the Quran in Surah Tobeh (Repentance) below
worshipers, thanks givers, tourists, prostrators,73, states in another way. In this verse, we read: in
who bid what is reasonablend forbid what is the following verse, O prophet fight against the
wrong and the keepers of divine boundaries anddiskelievers and the hypocrites and be serious with
giver of good news to believers. Despite thesethem, they are placed into hell and what a bad
features and characteristics we must believe thaplace there is! Great Allameh Tabatabai believes
the primary focus of Islam is on training that jihad has not used as a term, but it implies
combatant. On the other hand, it remembers thegiving generously and effort against these people.
principle of direct ability of the enemy and the in the following verse he says: O prophet, be

prophecy of guiding him:® serious with this people and deal with them

sharply. What comes from the Quran literature
3Apu Ja'far Muhammad ibn Ya'quioleini, Tehran, indicates that jihad against the disbelievers and
1986.
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dualists cannot be contrary to the mentionedhuman dignity has also been mentioned.

principles. Destroying buildings and ruinous is another
prohibition. The use of nuclear weapons includes

We cannot act in way that paving the way for any all the foregoing, so thers ino justification for its

of guidance and doing a favour for an enemy isusing in the divine law. Rationally, if the use of

impassible and producing and using destructivenuclear weapons is not justified, regarding high

weapons on religious logic cannot be justified. costs and risks and relevant intensive care,
productions will not be justified as well, unless the
4.6.Prohibition of war crimes existence of an absolute reasaf mere production

is justifiable for world wise men. Despite
By referring to Islamic doctrines it can be found foregoing cases, a question may be raised in this
that some of the behaviors in the face of theregard. The question comes from an existence
enemy. Especially while fighting is forbidden and tradition in chapter 18 of chapters of Jhadaladv in
those who get such behaviors will commit crimes. the Aljihad book, Vasaal Alshiie. This chaptanly

has three traditions. In first tradition Mohammad
Since such behaviors and actions are prohibited itsvaqub Koleini is quoted: Imam Sadeq (4) quoted
committing also seeks penalties. The late Jewelthe Prophet (PBUH) stated that His Holiness has
Saheb in the 21 volume of his book on Shrif prohibited the killing of women and children.This
Feghhi (Juratory Noble) and similarly, the late prohibition relates to women and children who
Sarakhsi in Volume 10 of the Mabsout book have settledin the enemy war zone (Daralhrb), unless a
considered t he i ssue fself-deafensg claim is satsdil swhemptieesesngligdudlsi
What can be deduceadim religious books, about who enjoy the security fight with the Muslims.
twenty behaviors have been prohibited. Among Following this tradition, the late Sheikh Hurr
above cases some are very similar to the atomicAmeli has said that if the killing of women and
bomb. This similarity is because of the effects children is forbidien in Daralhrb, then killing them
which result from an action and the use of specialin Darolsalam is prohibited all the more. This
weapons. Burning in the juratorytdrature which  tradition quoted by three learned men, that is,
is interpreted as "Rami Alnar" is among these Sheikh Tusi, Sheikh Koleini and Sheikh Sadug.
cases. Igniting either in the form of traditional But in Chapter 16 of this vol, the author of Vasaal
methods or using new means such as laser oAlshiie book quotes MohammadldnYaqub Koleini
nuclear weapons is forbidden and there is noan opposite tradition.The theme of the tradition is
difference in this respect. In general, this procedurethat Hefs lbn Ghiyas as a narrator quotes that
is not justified. Allameh Helli added other cases Imam Sadiq (AS) was asked a question about a
such as Hadamal dor, Gharagh Alnahr and Otragtcity of Daralhrb cities. The question is related to
Alzarea in the Tazkaratol Alfogaha book which in cut off water to the city or to fire ootthrow fire
the literature has been extended to the cities warby catapult toward the city. Whether such an action
Fighting with mansloughter weapons which, in is permissible. Obviously if the action leads to the
fact, is a bind war and leads to mass destruction killing of women, children and the aged person,
and the destruction of generation are amaages. and also gives rise to annihilate the Muslim
The other cases has been also stated in juratory angrisoners and traders, is it possible to lyvehke
traditional books, including Jame Alahadys before?
Volume lll, and Ershad (Guidance) Sheikh Mofid
as well asthe historical books, Tarikh Tabari, His Holiness stated that such an action is not
Volume VI, Sharhe Ibn Abi aHadid, Volume  prohibited and it is not necessary that Islam
XIll, Mahasen Bayhagi, Volume | and Sunan soldiers deny acting so, and if they take an action,
Bayhagqi, Volume VIII. Burning the people that has blood money will not belong to them apparently,
been defined as "Rmyhm Balnyran" in traditional these two traditions are in conflict with éacther.
books is the most important of thesmses. It can be said that tradition relates to skdfense,
Similarly, the prohibition of the wuse of otherwise, there is no justification for killing
inappropriate procedures that are contrary toMuslim prisoners by the Muslims themselves and
license only used for fear. On the other hand, this
Ahmad ibn Mohammad Mahdiaraghi, ,Qom Iran, action should be a last defensive soluti@tduse
1994. in accordance with other traditions there is no

justification for killing women and children and
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finally the tradition relates to setfefense and does time and we must take into coderation their
not refer to the production license. benefits and disadvantag€$.Finally the author
concludes that always the biggest risks in
4.7. Directing one to do what is lawful and international politics are from big powers and the
enjoying not tocommit what is unlawful smallest ones are from small powers. So the new
nuclear countries are not as threatening a®oé&s
Directing one to do what is lawful and enjoying and the efforts should focus on immunization of
not to commit what is unlawful is one of the large arsenal and not prevent the poor countries
principles which accepted in Shiite jurisprudence. from access to a few warheads because they may
Based on this general and fundamental principle,need security, so they seek to acquire these
any action which is considered as Bmportant  weapons (ibid 176). He concluded that regarding
interest for an individual and society needs to bepolitical - ecnomic, social, military and human
realized. If an action leads to loss of an importantdimensions can come to the conclusion that the
interest should be prevented. There are variousisks of these types of weapons are much more of
stages of religious duty that expressed in religiousits benefits. When such an equation occurs in the
books in detail. There can be found saler Quran approach, it is refer to as an example of
examples in the international relations area for unlawful act and must be prohibited.
directing one to do what is lawful and enjoying not
committing what is unlawful. It is worth noting Obviously, the above arguments are not based on
that the lawful act is not equal to religious law.If secondary orders and government provisions but
the unlawful act is not equal to religious law too, are formed on directing one to do what is lawful
the legislator is satisfied with lawful acts, hence and enjoying not committing what is unlawful. It is
they can be advised.In contrast to what is deniedworth paying attention tparagraph 6 of the NPT
shall be prohibited from. That is a question, treaty. This paragraph is equivalent to lawful act
whether producing atomic bomb is equivalent to which should be rationally advised, regarding
lawful actions or not. Basically it can be said that reasonable independents, religious law also
the god action is one witch is friendlywisdom confirms it because nuclear disarmament and
and is accepted by universe wsw men andefforts to eliminate such weapons in the wasld
legislators The legislator and the wisdom both in rational favourable fact. And world peace without
order to define a good action, they compare itsnuclear weapons is far better than world peace with
benefits and disadvantages and then concltide. ones because there is no guarantee ofuserfor a
For example, in the Quran Wollegislator after ~more complete discussion, it is important to
considering the benefit of wine, in a comparison, remember a few things:
he taken into consideration its disadvantages as
well. As a result, he evaluated it as an evil actionIn the Holy Quran, the Mustis have been asked to
and, in the end, ordered that it must be avoidedenjoy forces both military and civilian (Anfal / 60).
(Surah Baghareh / 219). This stoftgawas raised The verse theme is that Muslims should be
about gambling. Such rational methods aboutequipped with whatever called force and power.
atomic bomb should be addressed. For example, iAnd, of course, enjoying nuclear weapons is
is worth noting that one of nuclear scientists considered to be one of these capabilities.
Walter in his article titled Peace Stability and However, there are some points about this verse, it
Nuclear Weapons that was published in 1995 byis worth paying attention to it. On the other hand,
the Institute for conflict and Global Cooperation the verse has used the power which has general
(IGCC) of University of California, has considered meaning and it cannot be only devoted to weapon.
both production and proliferation of nuclear On the other hand, the verse refer to have the
weapons. On the one hand, destructiveness angower, but ot necessarily to produce,ithe verse
proliferation of conventional weapons is more and implies philosophy of such action, that is, to
nuclear weapons arrelatively inexpensive. On the frighten the enemies of God. And it is clear that in
other hand, they are not used at the most of warsany time and era the means of frightening the
For some countries having nuclear weapon is theenemy is different. Deterrence can vary on the
worst choice and for some is the best one.circumstancesToday, accepting that the atomic
However, these weapons will be with us for a long

118 Naser Makarem Shirazi , gom, 1990
15Mohammad Hasan Najafi, Tehran, 1994 1" Hasan Bohnordi, Qom, 1998.
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bomb is a deterrent deserves reflection. However,

realization of this philosophy is not associated with Therefore, it cannot be arguetiat essentially

the production, because the purpose of havingproduction of atomic bomb needs a license on the
atomic bomb is both production and purchase. Thebasis of general rules of such transactions, in
forth, traditions abouthis verse are very different general sense, and on the basis whatever is lawful
which represent instances, that is, these traditionso that its respect could be recognized, so if loss
have sought to express the cases that could caussaused by this license, it can be piaee
terror and fear in the heart of enemies. Anotheraccording to Lazarar rule. But the story tells
point is that, although some jurists believe that aotherwise. it seems that, basically, production
transaction is baseah the basic principle anthe license is not necessary because the general rules
validity of any transaction is (in general sense) theare lawful and the license observes rational cases
principle, as a result, production license is the cases which are not rejected by common sense
accordance with it and its prohibition needs ,otherwise, it should be noted that there will be no
evidence. But it is clear that, if in doubt, referring unlawful unless there is a loss. This means that the
to this principle is pssible and if there is a privy actions essentially need license, but because
opposed reason about a case, it (the reason) will bef existence of the loss the issue of license is

addressed, but not the principle. impossible. In summary, first, the prohibition of
atomic bomb production cannot be determined in a
5. Conclusions secondary or

Government titles and thus, without an
Production, storage and use of nuclear weapons important policy which must not ignored, one
has always been a serious discussion oncannot speak of a production license. Of course,
international relations. Islamic Repig of Iran use is itself another issue. The distinction between
due to the different issues has participated in thelslamic rdigious approach to producing an atomic
discussion and has always been in question by thdbomb and international instruments must be
different countries. Naturally peaceful nuclear defined in the production license. Because
efforts could be a good excuse to plan challengingaccording to the NPT, production, at least, for
topics which happened to Islamic Republidran. reach countries is an established fact, and if there is
Thus it was necessity that Iran's production prohibition of production,it is because of an
doctrine of the atomic bomb was codified. Since agreement and a treaty law, otherwise, there cannot
the legal issues in the legal system are rooted in thdbe found another reason for prohibiting of
legal sources, referring to the juratory interests production While the general regulations of Islam
within the primary orders is the best response.do not include production, although there is no also
Although in this regard the secondary orders andan agreement in this regard.
government provisions is also considered, but in
the discussion, juratory primary orders in 6.References
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Abstract

The principles listed in The Charter of of social rights on the other hand strengthened the
Fundamental Rights of the European Union which absolutemember states' autonomy in control of the
was proclaimed in the city of Nice (France) in field of social politics.

December 2000 with an emphasis on Chapter 4

Solidarity i.e. Aticle 33 - family and professional Efforts to harmonize the national legislations in the
life will be the starting point of the paper. The field of social politics have been made since the
paper analyses the effectiveness of the Europearireaties of Rome but they are not even close to
Union measures aiming towards realization of the reconcilirg family policies and social rights of the
rights resulting from this Article. Comparing the European Union citizens. The years to come bring
state of families andamily life in the European structural changes in the European family , new
Union before and after the proclamation of the family forms, changes in birth rate, life span and
Charter of Fundamental Rights of the European other indicators that influenced the increasing
Union in the year 2000 leads to conclusions heterogeneity offamily characteristics in the
regarding the challenges of the balanced family member states. All this influenced the European
and professional life in the growing Eurgge  Union to start considering the family as a key tool

family. for the social and economic prosperity to a greater
extent. In 198 , the European Parliament formulated
1. Introduction a Resolution on familypolicies in the European

Community so that they can be integrated in the
Ever since the establishment of the Europeanother community policies. This Resolution
Union, the economic development was the mostexpresses concern in regards to the implications of
emphasized component in terms of economicthe changes in structure in the European family and
integration between the member states aiming tothe role of the woman in the familgnd in the
form a single Internal MarkeT his can be noted in  society and simultaneously, it has been suggested
the Founding Treaties from the 1950@he Treaty that an action program aiming to harmonize the
establishing the European Coal and Steelnational policies is established in the frames of the
Community from 1951, the Treaties of Rome EEC. During 1989 , a c
establishing the European Economic Communityp ol i ci es has been publ i
and the European Atomic Energy Community establifes the areas of mutual European interest ,
from 1957). The concepts of the European Union such as reconciliation of family and professional
and its Treaties did not cover the area of politics , obligations , helping certain categories of families
figuring that the human rights are part of the as well the effect that the EEC policies have on
responsibilities of the Council of Europe and the families , especially on children during the school
European Convention on Human Rights whereasperiod.lt is underlined that an action which must be
the social policies are ember states' obligations. pragmatic in order to respect the separate
The European Union continued developing in the characteristics of the different national policies that
spirit of economic development. During its have already been created and the secamomic
existence of almost 6 decades, it constantlycontext in which these policies exist must be taken.
expanded its authorities reducing the memberin 1994, with the Resolution on Protection of the
states' authorities primarily in the area of family, a more inclusive approach in regards to
ecaomics whereas the same was done to a loweprotection of children and the family on the
extent and with a slower pace in the sphere ofEuropean Union level has been initiated through
politics [1]. The lack of common family policies on securing an equal treatment of all families no
the one hand and the incompleteness of definition matter their structure dype. Since the year 2000
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onwards, the interest in the area of family policies acts of this area, the EU Charter ofnBamental
in the European Union increases. If the problem ofRights  brought the social rights connected to
the European policies on family being family life to a whole new and
underdeveloped resulted from the lack of binding
united level. The Chapter Solidarity is specifically significant for
the social politics of the EU because with the right
2. The Charter of Fundamental Rights of the to reconciliation of family and work life the
European Union European Union actually strengthens the position of
the family, that is the parenton the Workforce
The peak of expressing democracy and respect omarket. Article 33 family and work life, lists:
human rights and liberties in the Européanion is
the Charter of Fundamental Rights of the EuropeanThe family has the right to legal, economic and
Union, proclaimed by the European Council on the social protection; In order to reconcile family and
Summit in Nice in the year 2000. The Charter is thework life, everybody has the right to protection of
formal statement on human rights of the EU anddismissal from work due to reass connected to
beside the civil and political freedoms andhtgy  maternity and a right to paid maternity leave after
includes a wide area of economic and social rights.giving birth to or adopting a child (from Charter on
In addition to emphasizing the universal values thatFundamental rights of the European Union).
are the foundation of the Union, for all member Even though the Charter did not have a full legal
states, it supports the social policies that will enableeffect, it has been practiced as legaite by the EU
a uniformed, legitimate respect and preetiof institutions since it was adopted. The European
economic and social rights in the Union. The Commission has conducted a revision in regards to
Charter consists of 6 chapters (Dignity, Freedoms,the concordance of the Charter and all legislative
Equality, Solidarity, Qioposals.elin las also iqupted @nd practiced the s
and its 54 articles elaborate on the values of thestipulations in practice. The European Omdmedn
European Union and the civil, political, economic has also continued to direct towards the stipulations
and social rights of the citizens of the European of the Charter in his speeches and annual reports ,
Union. i.e. the basic standard for evaluating the
The Chapter Solidarity is the one most directly concordance with the human rights , according to
related to the topic of this paper.This chapter the European Ombudsman , is the Charter on
reflects some of the stipulations of European SocialFundamentaRights.
Charter. It lists the social and worker riglguch as
the right to fair working conditions , right to The Charter on Fundamental Rights of the
protection from unfounded dismissal from work , European Union became legally binding for the
the right to protest, employees right to information institutions and member states of the European
and consultation, right to reconcile family and work Union while practicing the Law of the EU when the
life, right to healthcare protection, sdceecurity  Treaty Of Lisbon ( 1 December 2009) came into
and social welfare throughout the entire territory of force. The Charter listeh the Treaty is a renewed
the European Union. It can be noted that the forthversion of the Document of the year 2000.
chapter mainly consists of labor rights (abolition of
child labor, right to fair and just work conditions 3. Current situations in the European Union
etc.), the right to free professial orientation,
environmental and consumer protection. This Since the year 2000, the interest of the European
chapter has been subject to a great extent olnion for family and family life has been
criticism due to the weal formulation of many increasing. Family policies are gradually bewog
rights contained in it , some of which were not a priority topic in the political and economic
formulated as rights and freedoms at all ( activities. This point of view probably results from
environmerdl and consumer protection ). It is still the current demographic changes in the
worth noting that the Charter promotes the equalityindustrialized world as well as from the structural
between men and women and introduces rightschanges in family and social life. Great changes
such as data protection, right to environmentalhave been ated in the family modelsBeside the
protection, rights of children and the elderly and the dominant model of households consisted of parents
right to a god administration . with one or more children, new forms of
reconstructed families (families consisted of
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partners and children from previous marriages), aseuropean surveys on the workforce, the average
well as single parent familiesame sex marriages employmentrate in the EU-27 is 65,4% in 2007 ,
etc occur. The average size of the family has alsowhich is 0,9% more compared to 2006 and 4,6
diminished as a consequence of the decreased birthercent points more compared to 2000.In other
rate. In 2011, 5.2 million children were born in the words, out of 100 citizens of the European Union
EU. This number is identified as a cruel birth rate ( between the ages 15 and 64 are in some sort of
the number of live birthger 1000 population ) of working relationship , regardis of the type : a full
10,4.Since 1960 to the beginnings of the 21 centurytime employment, part time employment or an
, the number of live births in E®7 has rapidly = employment agreement on a fixed period. The other
decreased from 7,5 million to a low level of 5,0 35 % are either unemployed or inactive. Also, the
million in 2002. The number of divorces also need for providing public transportation and
increases and the number of mareaglecreases services for the children and the elderlgshbeen
According to Eurostat(Statistical office of the increasing, which  pressures the  public
European Union the number of marriages consumption. Although progress has been made in
concluded in ELR7 in 2010 was 2.2 million the overall employment rate , the European Union
whereas about 1,0 divorces have been registered ibelieves that additional efforts for increasing the
2009. The rate of concluded marriages, that is the employment rate in order to provide a sustainable
numberof marriages per 1000 inhabitants was 4,4 economicgrowth and social cohesion are needed
in 2010 whereas the divorce rate was 1,9 in 2009]3].
Actually, the marriage rate in the EX¥ decreased
from 7,9 marriages per 1000 population in 1970 to The time people spend at the workplace is another
4,4 marriages per 1000 population in 2010. hurdle on the road towards a balanced family and
professional life. The number of working hours is
It has beenrestablished that the EU population is one of the most important factors in establishing
constantly decreasing and aging. The extension ofwvhether someame's work is compatible with their
the life expectancy, the decrease of the fertility ratefamily responsibilities and the life outside the home
and the waves of immigrants have notable overall. In general, Europeans are less satisfied by
repercussion of the age structure of the populatiorthe amount of time spent with their families than by
in Europe (i the last 50 years, the life expectancy the amount of time they spend at work. As a matter
of the EU citizens has been increased for 10 years) of fact, he family life adapts to the profession.
A big difference between the ideal and real size of There are significant differences in the reasons for
the families is notedn regards to the decrease of dissatisfaction from the balance between family
the European fertility rate. This attitude has beenand work in the European Union countries . As the
confirmed by the recently published report by surveyiSecond European Qual |
Maria Rita Testat i t | ed OFamily Raméfesand nwEnk ® ppoi nts out
Evidence from Evr obar o niestinethe N@dicrcaustne® andaBerelox cduntrieg
to which about 30 % men and women at the age ofis the lack of time , whereas the reason in the
40 or more, concluded their reproductive roles CentralEuropean countries and country candidates
before reaching thelesired size of familylt has  of EU is the tiredness resulting from bad working
been established that although the preference otonditions that cme from long working hours. In
families with 2 children is popular again, it is still accordance, it seems that reconciling work and
far from the time when Europeans wanted a 3 and 4amily life is easier in the German speaking areas
child family whereas the reality mirrors European and the AngleSaxon countries [4]. Also, the key
single child familieg2]. working conditions that decrease the compatibility
of the workplace in termsfahe relation work
Great changes have also been occurring in thdamily are the long weekly working hours and
structure of the active working population, in "unsocial" working time during the evening, night
economic terms, and at the same time, the generaand weekends. The inflexible working hours and
concern for fiscal and financial sustainability of the the limited childcare lead in favor of strengthening
social security system has been increasing. Thehe traditional division of labor in thiamily - " the
paents' employment, of course, is the basic man makes the living and the woman takes care of
dimension in the family policies and through it, the the household" and in this way, the create
rights to gender equality, extinction of poverty and difficulties in combining the paid work with the
social exclusion are practiced. According to the family duties. Besides, the "unsocial" working
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hours during the night , as well as the unpredietabl work post after returning from some of the leaves
changes in the working schedule increase theconnected to family obligations, providing
possibility of a conflict between work and family opportunities to advance in the workplace and the
for men and women [5]. career in general as some of the goals. In the
current economic crisis, it is criafly important
As a result, the European Union faces challenges irthat the policies providing the women's interests are
the field of family issues that have never emergednot set aside [6].
before. Family structures changearents have
difficulties reconciling work obligations and private Families are provided with different benefits:
life, gender equalities not always a reality, child Child needs and protection come first and this is
poverty increases and on the other hand, the Uniorwhy the financial aid is necessary, in the form of
must provide reconciliation of family and work life social aid and or tax reliefs that present a
for its citizens as this is agfit guaranteed by the compensation of the expenses related with raising
European Charter , as part of their human rights andf children Additionally, the reconciliation of
freedoms. family and work life means advancement of
education and welfare of all the family members.
4. How EU provides reconciliation between Assistance irkind or assistance ihe form of
work and family life services from the area of education , young children
care (these measures can be in the form of direct
Considering the fact that the European Union seegroviding of services and / or providing grants for
family as a source of economic prosperity, it various services that can be in the form of tax relief
stimulaes the member states to incorporate family or monetary aid that would helprfélies pay for
policies into their economic and social politics. It certain services ) is anticipated.
insists that the families are treated equally, no
matter their structure or type. Special attention is Family leaves and other compensations meant for
dedicated on the needs and protection of children parents that provide care for their children (
with a special focus on the children in single parentmaternity leave, paternity leave, special care for
families and poor households as well as onsick or handicapped child leave etc.) The assistance
promoting equal opportunities for men and women in the form of compensation for leaves, above all,
, preventing family violence and child abuse. In the has the purpose to protect the mother before the
last few years, the European Alliance for Families birth of the child as well as to assist her to
that has bee established in 2007 aiming to strengthen pisically and mentally after the
contribute towards the creation of appropriate childbirth, at the same time not neglecting the
family policies through exchange of ideas and needs of the child for care and establishing a close
experiences between the membmtes and contact with both the parents. A financial
inducing cooperation between the Union's memberscompensation for paternity leave is also anticipated
has had a great influence in the fieldd o as the father as well hasetneed to establish close
development of a common approach in the area oftontact with the newborn child. This measure
family policies on European Union levelts favors the support of equal distribution of parental
members advocate for a greater support and betteobligations and the roles of the genders. The
quality in the care for the children and the elderly, scheme of leaves, i.e. the maternity leave, the
more flexible work engagements that go in favor of paternity leave , parental leave amspecial
family needs as well as for greater gender equalitychildcare leave covers a time period in which
and greater inclusion of fathers in process of raisingparents are absent from work due to childcare and
children(European Alliance for Families, 2007 most countries provide parents with monetary
compensation to the lack of revenue in the leave
The measures the EU anticipates for a greatemperiod. The Nordic countries along with Estonia,
reconciliation between family and work life can be the CzechHRepublic, Latvia, Hungary and Romania
noticedin the degree, nature and frequency of theallocate the biggest amount of funds for this
aid and support to parents, such as financial meansmeasure of the family politics [7]The occurrence
flexible working hours, flexible work engagements, of different forms of family leaves is one of the
various measures provided by employers thatcentral issues of the European Union. These leaves
enable balancing work and family duties. The are a part of themeasures for balancing and
guarantees or at dst opportunities to keep the reconciliation of family and work life. They are
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also one of the ways in which parents, especiallyUnion's assistance for reconciliation of family and
mothers try to cope with the indirect expenses forwork life.

raising children and childcare, insisting the time

spent in raising their cldlen does not interfere In 2007, Slovenia introduced a FamilyFriendly
with the progress in their careers. Although at first Company Certificate to encourage employers to
it was established and developed as a measure tomplement principles favorable for the family
support parents and relief their return to work or obligations on the workplace. The Certificate is
labor force process, the parental leave is a measurgrantal to companies that adopts at minimum of 3
to induce equality betweegendersHowever, the  measures of the catalogue for reconciliation of
leave can enhance the difficulties for some parentswork and family life, such as flexible working
especially mothers that most often face thetimes, company childcare services, job sharing,
difficulties of keeping their jobs or reentering the adoption leave or patime work [10].

workplace procesd.he leave policy aims to protect

the mother before the childdiras well as to help Germany implements the program Family: Success
her physically and mentally strengthen after the factor to make the friendliness towards family a
delivery, at the same time not neglecting the needsharacteristic of German economy. The program
of the child to establish close relations with both offers employers advice on how to organize their
parents. This measure respects the need of thactivities in a way that will enable employees to
father to establish a close retatship with the  sustain a fanty-work balance.

newborn as well and thus supports the equal

distribution of parental obligations and the roles of In Torino, ltaly, in 2007 the centre Everyday Life
the genders. The scheme of leaves, i.e. theHouse- a multipurpose social and cultural centre
maternity leave, the paternity leave , parental leavefor families, children and elderly was built, with a
and special childcare leave covers a timaggein financial support by the European ,urban Il fund
which parents are absent from work due to (7,3 million euro).

childcare and most countries provide parents with

monetary compensation to the lack of revenue inPortugal ad Romania have implemented an
the leave period. The Nordic countries along with exchange program : The voice of European seniors
Estonia, the Czech Republic, Latvia, Hungary and(20092011) financed by Grundtvig that offers 3
Romania Hocate the biggest amount of funds for week or longer stay in social care institutions to
this measure of the family politics [8] voters over the age of 50 [11].

The measures that the Union introduces to adjusBeside this, the support for family businessend
work time to family needs of employees are requests by the Union that the member states adopt
presented in a form of managing the work hoursmeasures for creating a more favorable
that include different possibilégs such as : environment for family businesses through laws on
collective reduction of working hours , individual taxation and trade companies, were productive.
right to reduction or adjusting of the working hours Family businesses make 60% of European small
for family reasons. In addition, there are the and medium enterjges. The European Union
programs for flexible working time and the offers multiple opportunities for agriculturists that
schemes for " adding hours" (so called working wish to modernize or expand their activities.
time accounts) that allow employees to have (European Agricultural Guarantee Fund) (EAGF);
different working hours based on the individual European Agricultural Fund for Rural Development
family situation. In order to provide the employees (EAFRD).
with the needed time and flexibility to cope with
their family responsibilities, EU policies include 5. Conclusion understanihgs
the possibity that connects workers with the
workplace from home via telecommunication and It is a fact that the demographic changes and the
thus combine family and work obligations on a labor force market shape the family and work life
daily basis more easily [9]. with longterm consequences. The demographic
changes are caused by the changes in the models of
The following paragraphs point out some good forming a family and the changes in the roles of
examples of the productiveness of the Europearmen and women in the home along with the
decrease of the birth rate, lifespan extension and
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free movement in the EU that result in a lot of the family and the child is the best way to
trouble in the field of distribution of time and overcome child poverty. It implies combining of
obligations between work and family. On the other the strategy for increased employment of the
hand, transformatianon the Labor market caused parents by providing services and financial
by the increase of economic instability, insecurity assistance to avoid spinning in a circle and coming
at the workplace and the growth of work to the same point again. The European Union
productiveness and flexibility do not diminish the should insist on its members implementing a
tendency to achieve balance. Although thebalance diverse policies in the process of
differences between the ideal and reaksf the  overcoming these challenges.
family in the European Union point out that the
Europeans still "dream” about bigger families, it is Although the gender equality has a top priority
a fact that this dream does not become a reality.  status in the European Union, women are still in a
bad situation when it comes to balancing family
In the past family policies were placed under the and work life. Several initiatives of the European
jurisdiction of the national politics oheé member  Union promoting consistent gender equality have
states and a unique family policy was not possible.been raisé and this would solve the problem of
One of the reasons for lacking a unique family differences in earning between genders aiming to
policies in the field of family is the accent of the encourage member states to implement the legal
worker's freedom, not the citizen's freedom, which provisions in the area of gender equality. The
is the case with some other rights that énanot Union is taking actions and steps in the area of
been developed enough. At the same time, there argender equality by promaotiy equal participation of
great differences between the states and withinvomen and men in the decision making process ,
them, in regards to the values founding the family for example, participation of women in political or
policies of different countries as well as assistanceeconomic decision making through transparency in
measures for families and children in the memb promoting, flexibility of work time and access to
states which obstruct their coordination. In the lastchildcare facilities. Beside dl the efforts for
decade, however, it can be noted that the policieseaching gender equality, the women's efforts to
introduced by the EU aim to shift the context of reconcile obligations and demands of the workplace
work and family life to EU's sphere of action and to with the home, children and other family members
a wider social frame. put them in a subordinate role on the workforce
market. As a matter of fact, only 67 % wbmen
As we could notice, B policies underline the with young children go to work in the European
balance between work and life, gender equalUnion, compared to 92 % of men (according to the
distribution of tasks, increase of the birth rate asdata of The European Commission , European
well as many important items for the social politics Union 2011) .Also, almost one third of women in
of the Union. Mainly, the measures focus on threethe EU , which is 31/4 % , work partime
dimensions i.e. goals: firdhe welfare of the child, compared to only P6 of men ( according to The
second, gender equality and third, balancing family European Foundation for the Improvement of
and work life. It is obvious that these goals are living and working conditions, 2007) .
interconnected and that the development in one
area is dependent on the development in the othemn conclusion, an action that must be pragmatic in
area and as such, they formumion. The research order to respect the separate characteristics of the
data clearly shows that the reconciliation betweendifferent national policies that haveready been
family and work life contributes towards the child's created and the soeegronomic context in which
welfare and that the parents' satisfaction isthese policies exist, must be takdtolicies aiming
increased if they can balance these two fields of lifeto create appropriate conditions for balancing
accordingly. An important goadf the European family and work life should not result only with a
Union is the reduction of child poverty because better adaptation of the family's requests $hould
even though there is an overall labor marker have a useful effect on people's satisfaction by the
development, children are in an increasing degreereconciliation between work and family in the
of danger from poverty compared to the generalmodern societies. In the future, EU policies should
population in the European Union. The Europeanplace a greater focus on the measures for active
Union considers that solving the problems in all participation of women on the workforce matke
areas and establishing an adequate balance betweegual distribution of obligations in the framework

112



of the family between paid work and unpaid cA Education reimbursement for third childower
and finally, equal distribution of responsibiliti interest (reimbursed) rate for families with a third
between partners in the home. These meas  child purchasig real estat8ingles luxury tax (very
along with the equal treatment of men and wor  trickyone)lEducating so called
at the vorkplace, employment incentives , birthr o r Afamily consultantso
increase measures shall contribute toward  couples stay together during difficult periods
constant social and economic growth on natic  (divorce prevention)
level and on European Union level. A Informal education through NGOs about the
importance of workfamily balance
6. Recommendations
I would conclude with the fact that the trend is

Chall enging the titl e negative and something should be done. Eversik i
myself if the EU found a solution to the problem. wrong measures are taken, new measures will be
Mo s t probabl vy, it di dninvented and taken. The worse case is dom@

nothing was done, but it is a fact that the figures nothing and simply observing.
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Abstract

Belgium is one of the many countries
struggling to reform its income tax system. In the
open and global economyf the 21 century, a
more transparent and neutral tax system with
fewer loopholes should be pursued.

The main aim of this paper is to analyze two
important taxinduced distortions. First of all, the
current income tax system is not neutral
regarding tle choice of the legal form of a
business. Secondly, it is not neutral regarding the
financing choice of a company between debt or
equity. In order to improve economic efficiency,
tax policy should be as neutral as possible by
minimizing these distortions.Therefore, tax
measures should not have a fistler effect on
business decisions. However, multinational
enterprises benefit from loopholes in the tax
legislation of countries to evade and avoid taxes.

This contribution provides an overview of the

histarical evolution of business income taxation in

Belgium and reveals new insights. Additionally,

this paper focuses on some important research
studies conducted by international organizations

and by other countries which emphasize the need
for more neutraliy in tax reform.

1. Introduction
1.1.The need for more neutrality in tax policy

The basic concept of tax neutrality is simple:

generally spoken, a tax system should strive to be
neutral so that decisions are made on their
economic merits and not for tax reasons [1].The
main purpose of tax systems is to raise the
revenue that is required to pay for government
spending. The goal is to raise this revenue without
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distorting the decisions that individuals and
enterprises would otherwise make for purely
economic reasons [2].

When policymakers impose higher taxes on sole
proprietors than on incorporated enterprises,
people would factor taxes into their choice of
legal form andvould not choose the economically
most efficient form for their kind of business
activities.In addition to distorting choices, non
neutralities in the tax system will also lead people
and enterprises to devote a substantial part of their
efforts to trangfrming the form or substance of
their activities in order to reduce their tax
payments [3].

The lack of neutrality towards the legal form of a
business can also mean an infringement of the
principle of equality, which is constitutionally
guaranteed in nmy countries, including Belgium

[4].

The European Commission has also made a
recommendation concerning a more neutral
taxation of small and mediusized
enterprises[5]. It givesdetailed examination of
how enterprises are taxed and reveals a disparity
in tax treatment depending on the legal form
under which they operate. The recommendation
indicates that because of their legal form, sole
proprietorships and partnerships very often have
to pay income tax on the whole of their income.
The progressiveness tifie personal income tax
scale means that the marginal rates of this tax,
while sometimes lower, are generally higher than
the rates of corporation tax. The European
Commission emphasizes that this creates
distortions of competition between enterprises on
the basis of their legal form, particularly since the
seltfinancing capacity of sole proprietorships and
partnerships is likely to be squeezed compared
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with that of incorporated enterprises of the same
size or even larger, owing to their heavier tax
burden. In some cases this may affect the very
development of the enterprise. Because on
average, in the EU one out of two firms is a not
incorporated enterprise, this tax feature has a quite
significant impact. Therefore, some Member
States of the EU have thegives introduced tax
arrangements based on the conceptof tax
neutrality between incorporated and
unincorporated enterprises [6].

With regard tothe noneutrality towards
financing choice of a company between debt or
equity, we must emphasize that mostpooate
tax systems contain a dedquity tax bias,
because at armbés |l ength
principle tax deductible, while dividend payments
are part of the corporate tax base. Bfaidncing

is thus favored over equifinancing via the tax
dedutibility of interest payments, which causes
economic distortions and outward tax planning
opportunities[7].

Firstly, the tax bias has an impact on the
economic choices of companies: the choice to
finance new investments with debt or equity. In
this respect, it should be noted that highly
leveraged companies experience an increased risk
of bankruptcy.

Secondly, in an international context it may
encourage outward tax planning opportunities.
Some companies will shift reported profit via
debtshifting a the use of hybrid instruments [8].

In respect of the above reasons, it is clear that
legislators should aim for minimalizing tax
induced distortions, such as the deftity bias
and the lack of neutrality towards the legal form
of a business.

Of couse we acknowledge the fact that deviations
from a neutral tax system can reflect certain goals
of policymakers. A tax system can for example
encourage home ownership. But it is highly
debatable if a tax system is the best way to
achieve these goals, espadly considering the
economic implications [9].

1.2.The unequal tax treatment of business
income between sole proprietors and
corporations

The current Belgian tax system is characterized by
a lack of neutrality regarding the choice of the
legal form of a company. This forms a tax
induced economic distortion [10]. A different set
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of tax rules apply to sole proprietorships(with no
separate legal entities from the individual owner
of the businegsandincorporated enterpris@sith
separate leg) entities from the owners). On one
hand, the business income of sole proprietorships
is directly taxed as a business income of the
owner in the personal income tax and on the other
hand, the business income inmorporated
enterprisesis directly taxed inthe corporate
tax.The main differences between personal
income tax and corporate income tax concerning
the income derived from the business activity are :

- There is an important distinction in terms of
tax rates. In the personal income tax there is a
progredsieerragesranging o rsdmto SOAhiker e
a proportional rate of 33.99% applies to the
corporate tax[11]. Although one can argue that on
the distributed fits, a certain rate balance exists
between personal income tax and corporate tax,
there is more to it than this. The problem is that
the majority of taxpayers will be taxed at an
average tax rate of personal income that is higher
than the tax rate for ¢hcorresponding amount of
income in the corporate income tax. When a sole
proprietor receives a total income of more than
a37.330, he wild be
tax at the rate of 50%. Meanwhile, when an
entrepreneur chooses to embed his busiies
separate legal entity, such as a corporation, the
lower rate of corporate tax will be applied and the
owner can defer tax in time by booking letegm
earnings as reserves in his corporation.

- The rules that apply to profits earned in the
personal isome tax form the basis for calculating
the taxable profit relating to incorporated
enterprises, but it is important to take into account
that there is a set of exemption rules that apply to
incorporated enterprises [12];

- Profits of a sole proprietorshipeasubjected to
substantial additionalsocial contributions, while
this is not the case for profits of an incorporated
enterprise [13].

1.3. The unequal tax treatment between debt
and equity in corporate income tax

In the current Belgian tax system theaeealso
severe consequencesattached to the-etpty
choice. The main tax consequences relating to
external financing for taxpayers subject to the
Belgian corporate tax, can be summarized as
follows [14]:

t axe



- Dividends are part of the tax base, while at
a mdos | engt h, i nterest
business expense for taxpayers [15].

- In principle, on dividends and interest
payments, a 25% withholding tax should be
withheld. However, there is no withholding tax
levied on dividends and interest paymeiitsill
exemption conditions of the Paredtbsidiary
directive and of the IntereRoyalty directive are
met [16].

- The withholding tax can be offset against a
company6s corporate tax
be refunded to the extent that the withhietdiax
exceeds the corporate income tax due [17].

- Ninety-five percent of dividends received
could be tax exempt if all the quantitative and
gualitative requirements are fulfilled for the
system of dividend received deduction, while
received interests arellgect to corporate income
tax [18].

- Incorporated enterprises subjected to corporate
income tax can benefit from deduction from their
taxable base in the form of fictitious interest
deduction calculated on the basis of the -risk
bearing adjusted netuity of the company or
Belgian permanent establishment. This deduction
is called the notional interest deduction. For small
companies, this deduction is increased with 0.5%
as a favourable measure [19].

- Thin capitalization rules can be applied if a
company is bing excessively funded by debt
[20].

2. Legal historical evolution in Belgium

2.1. The Belgian tax system in the past : more
neutrality?

The authors have researched and analyzed the
four main legislative reforms in the history of the
Belgian taxsystem. These reforms are relevant to
show the evolution of the taxation of business
income. These four reforms include the Act of
May 21, 1819 that introduced the patent tax on
corporate profits, the Act of Septembet, 1913
that changed the patertax for incorporated
enterprises thoroughly; the Act of October™29
1919 that introduced the schedular income tax
system and, finally, the Act of November 20
1962 that introduced the Belgian current global
income tax system with on the one hand the
personal income taxation and on the other hand
the corporate income taxation [21].
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The Belgian legal history shows that the legislator

p iaityally evanted to dbw@in meutrality dfdedal forin,i b |

meaning that the tax is levied regardless of the
legal form in whichan entrepreneur wished to
exert his activity. An example of this is the
business tax in the schedular tax system that
applied to business profits derived from all sorts
of enterprises regardless of their legal forms. Only
later the legislator became awaref the
consequences of the unequal tax treatment
between debt and equity. We believe that striving

fdr & systeml in whigh taxatidn iscnautral fowasds i

the chosen legal form may be a justification for
the unequal treatment between equity and debt. In
the pag the shareholder was considered as an
extension of the company. Moreover,
shareholders were considered both as the
controllers and the owners of the company
[22].The legislator wanted to affect the
shareholder by taxing corporate earnings. At the
same tmne, the legislator assumed that the
payment of interests impoverished the
incorporated enterprise, and thus also indirectly
the shareholder. Nowadays, there is a separation
of ownership and control in large companies: the
management instead of the shardbot really
control the company [23].

In 1962, the corporate income tax in Belgium was
designed as a withholding device for the personal
income tax[24]. When a dividend was paid by the
incorporated enterprise, the underlying corporate
taxes were creditedgainst the personal taxes of
the shareholder. In addition to this first measure,
the(imputation) tax credit, there was also a second
measure, namely an optional system for small
companies [25]. This optional system implied that
certain smaller companiesud choose that their
profits were either taxed in the personal income
tax with the shareholders of the company or
separately taxed in the corporate income tax. A
third measure that enhanced neutrality of legal
form was a higher rate of corporate incorag t
that was also implemented in 1962 for reserved
earnings [26]. Therefore, it was made less
attractive for companies to book letgrm profits

as reserves and defer tax in time.However, the
abovementioned tax credit, optional system and
higher rate for dngterm reserved earnings were
rather shorived measures that emphasized
neutrality of legal form in the tax system.

Although there was an initial implementation of
neutrality towards the legal form of a company,



the measures that really emphasizesributrality
were not applied for a long time. Neutrality or
lack thereof, towards debt and equity in tax
treatment were not a priority or a conscious
choice of the Belgian legislator in the past.

2.2. The current and future Belgian tax system
: need forreform?

Since the abolition in the eighties of theabove
mentioned measures that entailed more neutrality
towards the legal form of a company,there has
been a growing lack of neutrality of legal form in
the Belgian tax system. For many sole proprietors
it is much more interesting to conduct their
business in a the form of a separate legal entity,
such as a corporation, only for tax purposes.
Therefore, future tax reforms should not only
depend on budgetary needs of the government in
the short term, but shtl also be based on a
reinstatement of previously existing principles
that underpinned the tax regulations, such as the
pursuit of more neutrality of legal form. One can
considerto  reinstall the  aboweentioned
measures, for example the optional system.
However, one must take into account that the
benefit of a different rate will remain if such a
system for taxable persons is optional. Hence,
such a system can probably only be effective in
our current tax system if it is made mandatory.
This in turn entailsa new problem, namely which
companies will be obliged to be taxed in the
personal income tax. The reverse solution forms
also a possibility, namely that all types of
enterprises, including sole proprietors, are taxed
in the corporate income tax on theiudness
profits. This would also entail a rapprochement to
the old business tax of 1919 which made entirely
no difference towards the legal form of the
enterprise.

A more pragmatic reform of the Belgian tax
system could entail a return to the diversified
corporate tax rate of 1962, in which reserved
earnings were taxed more heavily than distributed
profits.

Another approach could be to focus more on the
specific differences that exists between large
(multinational) enterprises and small enterprises
and provide in more customized measures for
each category. In this case it would still be
possible to categorizéhe sole proprietorships

under the small enterprises. The current tax
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system only exceptionally provides in some
measures in favour of certain small companies
(i.e. with separate legal entities), for example a
higher rate of notional interest deduction.

All companies that are subjected to corporate
income tax can normally benefit from the notional
interest deduction. However, this system is based
on a weaker existing relationship between
shareholders and corporations than the one that
was presumed in thdormer measure of an
imputation tax credit. From this perspective, it is
rather maladaptive that the small companies
which usually have a stronger relationship with
their shareholders than large companies, receive a
higher deduction of risk capital.

It is selfevident that policymakers should not
only pursue more neutrality of legal form in future
reforms, but should also pursue a more neutral
and equal tax treatment of equity financing
relative to debt financing. The tax legislation
should not lead toa situation in which an
entrepreneurds financi
influenced by fiscal considerations. Therefore it is
essential that these tixduced economic
distortions are minimized as much as possible in
future tax reforms.

The legislatorcan achieve this by granting an
imputation tax credit to shareholders. In that case
shareholders receive a tax credit which
corresponds to at least some part of the corporate
income tax which has been paid on the profits that
are distributed as dividends. However,
reintroducing an imputation tax credit for
shareholders could be difficult in respect of the
freedoms of the European Union, namely the free
movement of capital and the freedom of
establishment. A discrimination of those
principles arises if didends that are paid to
residents by resident companies are treated
differently than those paid to residents by hon
resident compani¢a7].

Another possibility is to maintain the current
system of notional interest deduction. In the
present economic clin®, however, this
deduction is put into question, since it is assumed
that companies overcapitalize to reduce their
taxable base by this deduction. Such abuse could
possibly be restricted by introducing different tax
rates for distributed profits and reged earnings.
Once the total amount of retained earnings

ng



exceeds a certain limit, the retained earnings
could be taxed more heavily than the distributed
profits.

An alternative to the abowaentionedmeasures
may consist of making the interest partiallynno
deductible under certain conditions, as specified
in the current undercapitalisation rules for
companies. Finally, there is also the option of
introducing a system of defiscalization of interest.
This means that interest is nrdeductible (for the
debto) and nortaxable (for the creditor) for
corporate income tax.Although the Act of
September °, 1913 considered the interest
payments as a profit component, defiscalization of
interest for companies was never mentioned.
Merely the interest payments anfg@es were
included under the Act of 1913. Furthermore, this
system led to a further erosion of the tax base in
crossborder situations, since the interest is mostly
deductible by the debtor.

Consequently, we can only agreewith the Finance
Minister of Belgumwhen he recently mentioned
that the basic principles of the tax reform of 1962
are lost in the current system of income taxes and
that this is deplorable. He also stated that there is
need for future reforms, but that there is still a
lack ofbroad potical support to succeed in a
thorough tax reform [28].

3. The points of view of international and
country reports regarding more neutral tax
systems

3.1. The OECD

The OECD (Organization for Economic €o
operation and Development) stipulates in its pape
6Tax and Economi ¢ a@ide wt
consensus that taxation should avoid discouraging
efficiency improvements and aim at ensuring
neutrality and consistency, for instance, by not
favoring some kind of investments or firms at the
expense of o#r investments or firms [29].
Therefore the OECD agrees that neutrality
towards the business legal form and towards the
financing choice of an enterprise is a right
approach.

According to the OECD the approach of a low

corporate tax rate with fewexemptorand thus
base broadening, would minimize {erduced
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distortions and increase the efficiency of tax
systems.

Concerning special tax reliefs based on firm size,
the OECD concludes that such reliefs could result
in economic inefficiencies as resources may be
wasted. Moreover, cuts in the overall statutory
corporate tax rate were found to be more
beneficial for enhacing economic growth.

The choice of treatment by a country of corporate
equity income can definitively have implications
for economic growth according to the OECD. The
problem of double taxation of corporate equity
creates disincentives to invest andcdminates
against equity finance in favor of debt and
therefore tilts the playing field in the direction of
companies that easily obtain debt finance. This
also implicates negative effects for small firms in
particular due to greater costs. The OECDesta
that generally the double taxation of dividends
may inhibit firm growth and has negative
consequences oneconomic performance.
According to the OECD the allowance for
corporate equity, such as the Belgian system of
notional interest deduction, provides valuable
solution to overcome the distortion of the choice
between debt and equity as sources of finance at
the corporate level.

There is also a warning from the OECD that the
possibility of tax minimization by shifting income
between corporate and penal income taxation
needs to be taken into account when designing a
corporate tax system. If personal income is taxed
at a significantly higher rate than corporate
income this may encourage an entrepreneur to
classify his income as corporate instead of
personal. Consequently, this would reduce tax
habilities,h ardode thehtaxrbase and lower overall
tax revenues collected by a country.

3.2. The 6Mirrl ees Revi
The O6Mirrl ees Reviewd i
research conducted by an independent

organiation in the UK in 201B0]. The goal of

t he OMirrl ees Revi ewbd
characteristics of a good tax system for an open
economy in the 21 century and to give
recommendations on how the system in the UK
could be reformed.



Accordingtotheat hor s of t he 6 Ma tower te baseR €hereferay éhe statytoate

small companies should be treated as little as would have to increase in order to obtain a budget
possible in a O0speci al 6 newtrlyreform, hbecausee thi® systemp foresa ans
the one hand for an income tax that is as neutral as incentive for corporations to shift their profit.
possible towards the legal form of business According to the OMirrle
entities. On the other handpteads for effective defiscalization can only be implemented given a
tax rates that are as similar as possible for all long transition period.

groups of entities, from the employees to the

companies. 3.3. The report 6éVan Wee

An adjustment to the current tax system in the UK  In 2010, the Dutch Tax System Committee, led by
may consist of the equalizations of social Van Weeghel, published a report on the
contributions for employees arsle proprietors, improvement and simplification of the tax system
along with an increase in the rate of corporate in the Netherlands [31]. This committee also
income tax for small companies to the standard offered important recommendations concerning
higher standard rate of corporate income tax. greater neutrality in a tax stem.
A more fundamental change proposed in the
O6Mirrl ees Reviewbd i s t o Aceordngtp this repbrg thehonly sharepokler sfa n a
income tax and in corporate income tax, the  small company with a separate legal identity and a
normal profitability in the form of a rate or return sole proprietor should be treated as similar as
deducti on. The O6MirrleepoRevbbewd dJthatsesr etptoatt tah
return to capital should be more lightly taxedthan r evi ew6é t hat capital i nc
the return to labor. It prefers a solution with a  lower rate than labor income.
combination 6 a shareholder income tax with a
rate of return allowance and a corporate income The committee has also taken under consideration
tax with an allowance for corporate equity. This  the possibility of a limited fiscal transparency for
system would exempt the normal rate of return to  certain companies with only one business owner
capital from taxation at both the corporate and the (shareholder). This implies a taxation directly at
personal level, but athé same time provide a the level of the sharethd#r behind the company.
mechanism for taxing above normal returns to
capital and labor income at the same progressive In regard to the possibility of an allowance for
rates. By doing so, it remains the case that equity, the committee stipulates that more
equalization of the effective tax rates applied to  neutrality of business legal form can be obtained
the different legal forms is necessary taxt if this would also be implemented for sole
ownermanaged enterprises in a sensible and proprietorships, and not only for companies
neutral way, but this can be achieved without subjected to corporate income tax.
prejudicing the capacity of the tax system to
effectively distinguish between normal returns to  Concerning the different treatment of equity and
financial capital and labor income. Therewith, a  debt, the committee also suggests the allowance
more neutral way fotaxing businesses and choice  for corporate equity. Otherwise, it also suggests
of financing can be obtained. the possibility of defiscalization. In that case
there is a neutral and &g treatment of debt and
Aside from the allowance for corporate equity, equity. Nevertheless, a great disadvantage is the
which is a similar system to the Belgian system of effect this would have on investors in real
noti onal i nterest dedu c tactiatieswhd usually findhcerlargelevatisdeliRe v i
also discusses the possibility of a systeimere
interest expenses are no longer deductible for All of the abovementioned reports emphasize the
incorporated enterprises (defiscalization of importance of measures that effeceua higher
interest). level of neutrality in the tax systems.

A disadvantage of the first recommended system, 4. Conclusion

the allowance for corporate equity, is that it

results in It is preferable that a tax system strives to be
neutral so that decisions are made on their
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economic merits and not for tax reasowviarious
(international) reports concerning tax reform
affrm that legislators should aim for
minimalizing taxinduced distortions.

First of all, the current income tax systems should
be more neutral regarding the choice of the legal
form of a business. Secondly, it should be more

personal income taxation can be read between the
lines.

Finally, it is important to stress the need for
further development in measures that minimalize
tax-induced distortions. Because tax purposes
should not outweigh in economic decision making
such as the choice of a legal form of a business or

neutral regarding the fimging choice of a
company between debt or equity.

The legal historical evolution of the tax system in
Belgium proves that initially there was neutrality
towards the business legal form in the system of
the schedular taxes. When the corporate income
tax wa introduced in 1962, an integrated
approach of the personal income tax and the
corporate income tax was the design. This can be
demonstrated by three measures that also
enhanced neutrality in the tax system : firsthe
(imputation) tax credit, secondlyhe optional
system for certain small companies and lastly, the

the choicebetween equity and debt.

After all, there is @road consensus that taxation
should avoid discouraging efficiency
improvements and aim at ensuring neutrality and
consistency.
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Abstract

Considering the commercial opening in the 80s
Mexico has been signed twelve foreign trade
agreements (AFTAG6sO0) .
t o t he Wor | d Trade
databases, the commercial exchanges between
NAFTAOGs parties raise
annually. Also, the exportations between members
represented the 48.3% of the 100% of commekrcia
exchanges in 2013.Each party of NAFTA had an
important volume of commercial exchange with
other countries. In 2011, the United States of
America (AUSO) report
billion dollars in exportations, occupying the
second place in worldwed exportations and a
total amount of $2266 billions of dollars in
importations, taking with this numbers the first
place around the world.

a

Introduction

The aforementioned statistics represent the
relevance of NAFTA despite other foreign trades
around the world. Specifically in the case of
Mexico exportations, a total amount of $350
billion dollars and $361 billion dollars in
importations from NAFTA were aking in
2013.Those numbers are sufficient evidence to
represent the volume of foreign trade operations
bet ween NAFTAOGs parties
around the world. How this statistics may be
affected? In most cases, exist a conflict between
internal laws and international dispositions. In this
regard, we will analyze the structure of NAFTA
concerning foreign investment and the legal
dispositions of the Mexican foreign investment

l aw (fiMexico
observe the possible conflicts tween NAFTA
and Mexico Investment Law.

Main Thesis
I nside NAFTAGOS

great diversity of legal provisions that are related
foreign investment between parties, as well, we
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H o Ageeane n
Or dira ra ivazietyt of fondameftal Wga® that regulate

most relevant by the volume of his commercial
exchanges is the North America Free Trade
the( ARNAFTAa)Y . i s

the canmercial relationsbetween parties.Those

u porovismns &ireé than@atory foil theiUS, rCandda arld a

Mexico and its accomplishment are regulated by
the Vienna Convention on the Law of Treaties.
Specially, we will center our analysis in annex
602.3 of the Mexican excaphs of NAFTA.It is

important to define the conception of national

exoéepti amouROo!| lod wngbgal8t0h e
usi ve

exception |, has an excl
country inherent sovereignty, in other words,
there are activities, goods or services thatiare
exclusive d omi ni reservedo f
activitie® . Commonly in a
noticed which activities, goods or services are
considered as inalienable to the administration
and control of the State, its enforcement declines
in their national lgislation.Ergo, each Country
may decree by their national legislation and
sovereignty their activities, goods and services as
private, so they can be regulated and
administrated by a public power. So in the
legislative content of NAFTA, the annex 602.3
degribed the strategic activities as reserved for
the Mexican State:

and their i mportance
a) Exploration and exploitation of crude oil and
natural gas; refining or processing of crude oil and
natural gas; and production of artificial gas, basic
petrochemicals and their festhcks and
pipelines;

| nvest mentb) FEoeignd Jrade;i tnansportaiibe, r stordge and

distribution, up to and including the first hand
sales of the following goods:

i) Crude all,

i) Natural and artificial gas,

iii) Goods covered by this Chapter obtained from

t heor et i dhe tefinihng ogpreessiog okcrudeeil ahd nataral a

gas, and
iv) Basic petrochemicals;

mo |
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¢) The supply of electricity as a public service in
Mexico, including, except as provided in
paragraph 5, the generation, transmission,
transformation, distrittion and sale of electricity;
andExploration, exploitation and processing of
radioactive minerals, the nuclear fuel cycle, the
generation of nuclear energy, the transportation
and storage of nuclear waste, the use of
reprocessing of nuclear fuel and thgukation of
their applications for other purposes and the
production of heavy water.Moreover and pursuant
to Article 1101(2), there are other activities and/or
services reserved for the Mexican State
filnvestmenScope and Coverage,
investment is at permitted in the activities listed
i n paragraph [
Trade in Serviceso,
involving the provision of services covered in
paragraph 1 when Mexico permits a contract to be
granted in respect of sudtctivities and only to
the extent of that contract. At this point we can
detect that the foreign investment its forbidden
under reserved activities.

Also, concerning to the subsections a) and b), the
Mexican State has excluded the commercial
interventionor foreign investment in hydrocarbon
or any activity related to exploration, exploitation,
refining, processing, production, trade,
transportation, storage, distribution and
sale.Otherwise in the subsection c) the supply of
electricity isreserved as a gitbservice, including
the generation, transmission, transformation and
distribution and sale of electricity.As well in

nuclear areas, there are exceptions related to the

exploration, exploitation and processing of
radioactive minerals, including the nuatefuel
cycle, generation, transportation and storage of

nuclear waste, the use and reprocessing of nuclear

fuel and the regulation of their applications for
other purposes.

The aforementioned provisions represent the
activities restricted under NAFTA foforeign

investors. Therefore, if we interpret those
pr ovi sdomrangsersan,i t he
b) and c), we can determine and conclude that the
activities, goods and services not included in said

as reserved
Servicesoas foll ows:
a) All the Transportation Service Agreements,
including:

i) Landtransportation services.

i) Nautical transportation services.

i) Aerial transportation services.

iv) Support and auxiliary transportation services.
v) Telecommunication and postal services.
vi)Restore services related to transportation
machineryrelatd t o a f eeé

pr i v Bldwever, if the Mexican State allows a contract
parties

Bordept eracTweli véesiCrodshereforeit
s h a Investneemnt In yhe GrgaRordey TradeoSergices i v i t

bet ween NAFTAOS

According to both analysiswe can inferred that
NAFTA allows to invest in those activities that
are not reserved in the trade according to annex
602.3. Also for the CrosBorder Trade Services if
partiescomplywithin ~ the contractstated by
Mexican State.

In addition, Annex | related to the foreign
investment in @ssBorder Trade Services,
Mexicobs | i st referred

A) Its required a permission from theSecretary of
Communications and Transportation to establish
and operate a truck station. Only the natural
people with Mexican nationality as well Mexican
industrywith a termination clause will be able to
obtain a permit.

B) The investors from elsewhere or their
investments will not be able to participate,

directly or indirectly, in the industry founded or

established in Mexican territory, dedicated or
related to truck stations.

Successively, it refers to a gradual outline of
foreign investment participation in CreBsrder

companies in Mexican territoryjedicated to the
operation or activity of truck stations and bus

articles are areas that can be used for investment terminals, theforeign investorswould only be

between NAFTA parties.

Furthermore, article 1101(2), paragraph | from
NAFTA, emphasizes that the parties will consider
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able to acquire, directly or indirectly:

a) Three years after the signing Treaty date, till a
49 percent in the participation of the companies.

a c-Barderi Tradee s |
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b) Seven years after the entry into force of the
Treaty, till up to a 51 percent in the company
participation: and

c) Ten years after the entry into force of the
Treaty, till a 100 percent in the participation
company.

Afterward, in urban trucking mattertouristic
transportation and loading it decrees that Member
Countries will be able to invest in the previously
mentioned services, following the reduction
schedule.

a)Three years after the signing Treaty date, till a
49 percent in the participation dfi¢ companies.

b) Seven years after the entry into force of the
Treaty, till up to a 51 percent in the company
participation: and

c) Ten years after the entry into force of the
Treaty, till a 100 percent in the participation
company.

Pursuantwithin botHegal dispositionsadvertised
in NAFTAat 2014Foreigninvestors will be able to
invest in the autdransportation till a 100 percent
as a foreign entity.

Carrier in Mexico is a principal conveyance for
transporting goods into national territory. The
loading motor carrier moves around 83% that
equals to 470 million tons that at the time is the
56% of national load. A featured question
appears, if the carrier sector is the most important
issue for goods trading, then why the companies
do not invest in their tresportation infrastructure?
Based in databases of Secretary
Telecommunication there are 114,541 companies
dedicated to carrier in Mexico, which 82% have
less than 5 units and only the 0.5% had the more
than 100 truck fleet. It is important to point out
the difference between the Mexican carrier
companies that operate under a scheme of- man
truck, and the North American and Canadian
carrier companies that operate in a massive level
under more than 1000 transportation units.

The lack of Mexican entrepreneuirsvestors in

the carrier sector, itson a critical point where the
government must put his eye on. The creation of
programs to develop this sector is a clue to
become one of the most competitive carrier
companies. Even so if the government does not
create lhis programs to support carrier sector,
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there are other alternatives such as the foreign
investment.

Following the topic of reduction schedule in the
previous analysis, related to foreign investment
under NAFTA, it is illegally the legal provisions
associted to the Foreign Investment Law stated
in Article 6, fraction I:

iMexican activities
mentioned are restricted in an exclusive way to
Mexican people or Mexican societies with an
exclusion clause of alien: National terrestrial
passager transportation, tourism and loading,
not including courier

As we can observed under Article 6 the conflict
between lawsappeared and is related to an
exclusion to Mexican Societies with foreign
participation in autdransportatia sectors and the
analogous scheme which allows the foreign
investment ofcompanies in the adtansportation
sector.

In this context the Mexican Supreme Court on
February 13 2007, stated
INTERNATIONAL TREATIES CONSTITUTE
PART OF THE SUPREME UNION LAW AND
ARE POSITIONED OVER THE GENERAL
FEDERAL AND LOCAL LAWSDO
of the Constitutional Article 133, 2007). It shall
respect the schedule established to permit the
participation  of foreign  investment in
carrierregarding Mexican  companies.  To
accomplish this purpose it has to be proposed a
reform to article 6 of the Foreign Investment Law,
so the conflictbetweenNAFTA and the Foreign
Investment Law may bedisregarded.

Also, one of the main problems concerning the
Mexican legal frames is the lack of capacity to
accomplish with the main objectives of NAFTA.
However, this issue seems to be a secondary
priority for the legislators in all parties, as well,in
this regard eist a uraccomplishment by the US.

In recent days Mexican transporters are pressing
the Government of Mexico in order to open the
carrier investment, as an example of this matter
we can observe the recent law suit presented by
4,500 enterprises affiliatedto the Mexican
National Chamber of Carriers considering the
breach of NAFTA for impeding the transit of
transporters and [
parties. We consider necessary to create
international panels in order to discuss different

a
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alternatives andhomologate criteria respecting
security and services measures to Dbe
accomplished by the transporters before reforming
of the Foreign Investment Law.

Conclusions

Finally, we conclude that there is a real issue
between the legal dispositions established i
NAFTA regarding foreign investment,
specifically in carrier matters versus the Mexican
regulations for the foreign investment related to
carrier companies. In other words, there is a
conflict between the application of NAFTA or the
Mexican Foreign Investent Law. In this scenario
the legal solution to this problem in a short term is
to utilize the international legal proceedings
created for these issues. Is the case of the
international proceeding of arbitration established
by the International Center ftihe Arraignment of

Di fferences Rel ated to
This international proceeding serves to establish
through an international recommendation,
NAFTAG6s hierarchy
Investment Law. This instrument will help the
foreigninvestor to exploit the benefits of NAFTA
regarding foreign investment in carrier matters. In
other words the foreign investor could use the
legal interpretations stated herein to demonstrate
the permission stated by NAFTA to invest in
Me xi c o6 s -transpaatidno sector.
Notwithstanding, we have to consider that the
legal sustention and the results of the arbitration
by CIADI to solve the conflict between laws are
topics to other analysis. Of course as we said the
investor could consider the legal aspeatd$ected
and demonstrated in this research in order to
invest in Mexico.
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Nowadays, along with the progress of growing
technology in global village, the need to upgrade
Financial Derivatives is® clear more than ever.

In this keeping up to date, thinkers and scientists
of economics and finance have initiated designing
of Financi al Derivatiwv
need in different aspects including adequate
liquidity to resolve the dynamics associated with.

In Muslim countries based on Islamic teachings,
there are some restraints on transactions which
Muslims and their states are required to follow in
international arena. This is a place where experts
in finance affairs and Muslim scholars should
cooperate and collabate with each other and
review these designed Financial Derivatives in
international financial markets and correspond
them with Islamic law and clarify whether using
these Financial Derivatives is ok from the
viewpoint of Islam or even there is a need to
design new Financial Derivatives based on
Islamic teachings.

Introduction

This study examines Futures Contract from the
perspective of Islamic law and provides the history
of the use of Financial Derivatives in Muslim
states and reviews different kind thinsactions
from the viewpoint of Islamic scholars about each
of them. Moreover, comparative study between
some kinds of transactions and Futures Contract
has been done and also the way stock market
works under Islamic teachings is reviewed.

To beexact, if we want to review the history of
Islamic Financial Derivatives we should divide it
into Money Market Instruments and Money
Market Investment Instruments.
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The idea of using Islamic Financial Derivatives
goes back to 1980s. In that time, Islanbanks
began using IFD to control liquidity. In Jul 1983,

Central Bank of Malaysia used Stripped Bonds
which is called Certificate of State Investment

e iastead of Statas Bomds.r Profie rate didonatyfofiosy

fixed condition and depended on various criteria
swch as Macroecomic Policies, Inflation Rate and
interest rate of other Securities. Therefore,
apparently Quadribawi (similar to usury) was
dismissed so Muslims began purchasing these
which were based on Islamic contracts such as
ljarah/ Lease Contract, Myarakah (kind of
shared ownership), Mudharabah (another kind of
shared ownership) and etc. Alongside with
expanding Islamic Money Market and issuing
Securities related to this Market, Money Market
Investment began to expand. In 1990s, along with
expanding various formats of Muamalat
(transations) by Islamic Banks, the idea of using
Islamic Money Market Investment Instruments got
power. Although Arsalan Tarigh (2007) referred
to Abbasi(1999) and Vaghaf (1997) to first idea of
using Money Market Investmentnstruments,
Islamic Republic of Iran prepared regulations on
issuing Musyavakah Bonds (kind of shared
ownership) and Municipality of Tehran in the
position of publisher published the first ones. Due
to not informing scholars of Islamic Financial
Institutes, the idea of using Money Market
Investment Instruments goes back to early 1997
which are 3 years after rating of executing
publishing Musyarakah Bonds.

Islamic Rules & Principles , Basic Criteria To
Study Issues

Ratification and implementation of amyles and
regulation (in parliament) , should be complied
with Islam rules and principles , in Islamic
countries , and regarding the contemporary
matters, what Islamic scientists state , are based on
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Islamic principles and instructions which play a
critical role to verify new laws and regulations in
such countries.

Futures Contract from perspective of Figh
(jurisprudence).

Considering kind of deals and brokers in the stock
exchange of Futures Contract, there are lots of
religious requirements to be met.hd most
fundamental question to be answered is Bay kali
Bi kali, stock exchange transaction and gambling
which are studied under the Islamic Law whether
they are allowed or not .

Jurisprudence view on Bay Kali Bi Kali (kind
of Executor Sale)

FuturesContract in the market is done through
Financial Derivatives and includes commitment of
doing a deal of exact goods within due time. To
guarantee performing contact, each party should
leave amount of fund as deposit in stock
Exchange, based on price of gedfrom the time
of contract to due time and this price can be
modified every day. This kind of contract of Metal
Market is weltknown to Bay Kali Bi Kali (kind of
Executor sale) among Muslims and this contract is
condemned by some jurists. For instancegftM
Taghi Osmani says: o
allowed because it is Bay Kali Bi Kali and
exchanged of good is not met and there is only
cash liquidation, based
Other jurists such as Ahmad Mohiedin Hassan
& Fahim Khan raise the sanesue on this kind of
contract.

Bay/sale contracts

Since Bay Kali Bi Kali is one kind of Bay/sale
Contracts, for the better understanding we review
different kinds of Islamic Contracts .Based on due
time of payment, we divide it into 4 kinds: Cash
Sale Salaf (kind of postlelivery sale), sale on
Credit, and Bay Kali Bi Kali.

Cash sale
This contract needs to be made with immediate
payment and item sold which is a valid possession

even though the physical possession has not taken
place.
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Sale on Credit

In this contract, price is Universities Fact and
limited to certain period of time to be paid. Iltem
sold is exchanged immediately whereas price is
delayed and seller can hold a deposit to guarantee
to be paid.

Bay Salaf (kind of forward sale)

This is a contract which payment is paid
immediately whereas the goods are delivered at an
agreed later date. Also, the quantity exact date and
place of delivery should be exactly specified.
Islamic scholars are unanimous in that the buyer
pays the price in full tdhe seller at the time of
affecting the sale. Imam Khomeyni in
Tahrirovasile in chapter of Bay Salam mentions
two conditions to be met: to specify the quality
and quantity of commodity, also to play the price
in full to the seller before leaving the placé
affecting the sale.

Bay Kali Bi Kali (kind of Executor sale) or Bay
Dayn Bi Dayn

Trading with one liability against another, e.g. the
price and the delivery is postponed like in a
conventional forward agreement, which therefore

F u tisdeemedmpeCnoissible. (#slarhic Finaace Wikd)t

The Arabic tedDmayhor wthelt
bee monptary, coemmatlity forf cemimé@meant éoodo or
not to do something. In terms of legal point of
view, it is obligation of payment which debtor has
to pay to creditor. Bayali Bi Kali is kind of Bay
which price and item sold are Universities Fact
and there is a specified time during making
contract. Shaykh Tusi said Bay Kali Bi Kali is
valid but disliked (Bay Makrooh).

Mohaghegh Heli said that bringing debt to present
whether it is responsibility of debtor or another
does not have any problem even if it is going to be
paid by anotherdés debt,
immediate payment, it will not be valid from some
scholars points of view.

Alame Heli said a Hadith fronmam Sadiq (A.S)
narrated from prophet Muhammad Peace be upon
him Bay Dayn Bi Dayn is not allowed but selling
Dayn (debt) for anything but debt is allowed



especially in cash but on credit is Makrooh (valid
but disliked)

Gharar

Gharar is defined in Englih as AnUnce
which is a risky or hazardous sale and details
concerning the sale item are not clear. It can be
related to risks arising from shortage of knowledge
about the contract delivery of the object, and /or
the outcome. Therefore, it is prohdd under
Islam due to uncertainty.

Comparative study between Bay Kali Bi Kali and
Futures Contract Prophet Muhammad peace be
upon him condemned Bay Kali Bi Kali, because
nothing is exchanged during making contract and
there is a fixed time for price amdmmodity to be
exchanged. Moreover, as there is no executive

guarantee, it does not include fulfilling a promise
Shaykh Tusi narrated from Prophet Muhammad
peace be upon him condemned any contract which
there is no guarantee that the contract is futfille
On the one hand, in Bay Kali Bi Kali, there is no
conditionn to yo& mentioned during forming a
contract and also there is no need for quantity,
quality, description and time of the possession of
the commodity to be mentioned which makes this
contract Ghar (uncertainty). On the other hand,
Futures Contract includes obligation of
discharging of contract of specific item sold and
specific time which parties have to put deposit to
guarantee discharging of contract in due time.
Moreover, price fluctuation sld be modified by
amount of deposit every day. Considering
specifications of Futures Contract and Bay Kali Bi
Kali, there is a table below to compare them.

Table 1: comparative study between Bay Kali Bi Kali and Futures Ceotract

. , Specification [Time of :
I . item Executive . , Physical
description price surety Of item Transferring .
sold guarantor . possession
sold Or delivery
Bay kail - . . .
Bi kali Muajjal w Muajjal no no approximately approximately maybe
Good
Futures  Muajjal Muaiial perfor |Stock markgCompletely |[Completely little
Contract |And cash I mance [of Metal Specified specified
deposit
comparisonaverage |Advancedno no Average Average little

w muajjal: paying the price of the commodity at a future date in a lump suninstaiments.

Conclusion to be drawn from the table 1 shows
that there is a fundamental difference between
futures contract and Bay Kali Bi Kali which means
specifications and mechanism of transactions are
completely different. In other words, we cannot
say Futures Contract is Bay Kali Bi Kali.
Considering the criteria mentioned, Bay Kali Bi
Kali does not match Futures Contract. As a result,
Futures Contract is allowed in Islam.

Juala Contract (Kind of contract of reward)
There is another contract which is allowed in

Islam called Juala that is one of the parties (the
Jai l) of fers specified
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any one (the Amil) who will get a aimed result in a
known or unknown period.

Article 561 of Civil Law of Islamic Republic of

Il ran: fiJuala contract [
specified price for the desired work whether it is
speci fied or not. o

In Futures Contract, one party can be Stock which
is the Jail and other party can be either person or
company.There are two kinds of Juala: special
contract of reward and general contract of reward
that latter can be used to create liquidity and
Second Market. Shia scholars believe that offer in
finanoigd eontsaets can e rhadeh © a Jspedific )
individual, group or lte world at large. In other



words, Juala can be concluded by the issuance of categorized in pure Gharar which is condemned in

an offer directed at the general public.

The subject matter of the contract is the work that
is agreed upon which may or may not be specified.
In terms of legal viewpoint, parsecan have the
least general information about subject. Article
563 of Civil Law of Islamic Republic of Iran:
AiThere is no need that
compl etely. o

In Futures Contract, contracts are in the form of
General Contract of Reward. Thebgecti matter

of contract is specified and only compensation
fluctuates based on changing of fundamental
elements, but still parties have general
understanding of price. In other words, action
which is buying specified commodity is known but
price fluctiates which is also known by parties. As

a result, Futures Contract can be defined as kind of

Juala as follows:

n A Futures Contract [
obligation the Jail to purchase a particular
commodity or financial instruments at a
predetermineduture date and price if the asset is
offered to the Jail in the prior agreagon price
and the daily future price is settled daily also
(variation margin). Therefore, the Amil is
obligated to offer a stated amount of security,
currency or commodity at apecific future date
and at a pragreed price. The Jul is that specified
compensation which the Jail offers to the Amil and

S

makes him/ her obligate t
Arbitrage from viewpoint of jurists
Arbitrage means AGivVving

economics and finance, taking advantage of a
price difference between two or more markets is
called arbitrage.

It is clear that nothing is riskee in making
decisions in all aspects of life. In other werd
there is a degree of ridlking in our everyday
life. As a result, there are always risks in either life
or arbitrage which | sl
any issue with.

However, there is a chance of loss, generally
arbitrage is the profit making maat and it is not
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Islam.

As it said, juristic issues of arbitrage are related to
gambling and Gharar.

Arbitrage in Comparison with Gharar

Gbmp ans anteiaonns i /U ndceesrctra ibre
literally. It includes not knowing trade description

of an asset in terms of quantity, quality and
volume exactly. In terms of legal viewpoint,
Gharar means one party does not know everything
about that contract which makes him or her
vulnerable to lose. As a result, this kiofdcontract

is void.

Based on what said, Gharar is opposite certainty.
In all clear and precise contracts, both parties have
a good will to do their part. In other words, parties

are obligated to inform each other about all details
of contract, but Gharas completely opposite.

a financi al contract
Il mam Al i i bn Abi Talib (
safe of | oss. 0 Prophet |
him said: AThis is the p
uncertainty in them are

carrying on business and transaes, Islamic
scholars are unanimous in banning Gharar in all
Muamalat (transactions).

If there is considerable lack of knowledge about
the contract, it would be unreasonable to expect
that theucontrdttassdene which @ao common sense
accepts it. Furthermme, logic commands us to
avoid contracts which do not have clear future and
even sometimes causes trouble and conflicts
andongd spaiety nmtembers. iOf eoursel theye.is d r
possibility of loss in any deal and contract such a
Mudharabah (profisharing) which one pty
gives the capital to another for investing in a
business. Amount of profit or loss cannot be
predicted which means there is always risk. This
possible risk does not damage or restrict the credit
of Mudarabah and does not make it Gharar.

a mhus, wé& baacoricloda thdt dosss in Gloatar i$h a v

because of lack of knowledge of parties.

In financial markets, which financial documents
are exchanged, prices should reflect all
information about that asset. Otherwise, based on



guess people do business to make more tpoofi
unknown deal. Considering these explanations,
information is a factor which separates arbitrage
from Gharar. It seems that nonexistence or lack of
information makes the border between arbitrage
and Gharar so narrow. Of course, it does not mean
all dedsions made in market without proper
information or knowledge is Gharar.

If in financial markets, arbitragers and
stockbrokers put misleading advertisements and
give a false pretence to push customers to buy
Securities and Stocks, it will be prohibitedthe
Shariah of Islam because this kind of deal is done
within false and misleading information. If
misleading information. If misleading
advertisements make one party lose asset, the
party can claim compensation. In designing of
Mechanism of Islamic Stocklarket, there is no
place for misleading advertisement. Monitoring
bodies of Islamic financial market should reveal
all information clearly. This market should be
efficient to separate valid contracts from Gharar.
There is no place for conspiracy and asibn in
Islamic financial market for example arbitragers
and stockbrokers cannot collude if there are
enough amount of floating shares and Securities
which makes them unable to increase or decrease
the price exclusively. As a result, another
characteristi of Islamic Financial Market is free
floating of shares and Securitie€onsidering
concepts of arbitrage, below points can be
concluded:

9 There is no issue with the decision of making
deal of high risk by arbitragers if there is no lack
of information.

1 Investing for a short period of time on Islamic
contracts such as Bay is allowed and does not
count as Gharar.

9 Making decision based on rumor about item to
be sold or purchased is condemned by Islamic
Jurists.

1 Doing business by arbitragers and stockbrokers
to make profit on price difference of daily price
and purchased price is allowed by Islamic jurists if
they are not against points mentioned above.

1 Falsifications of price and pushing them into
false prices count as Gharar and is prohibited.

1 Marking decisim where there are conditions
of lack of information on selling and buying
securities and shares is not legitimate.
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Arbitrage in Futures Markets and Contracts
includes all concepts of arbitrage in Cash Markets.

The philosophy of formation of Futures Markés$
covering investorso ri
of financial documents or goods. Arbitrage in
these markets is against operation of risk covering.
Arbitragers in these markets who only intend to
make profit out of price difference of price
mentiored in contract and daily price count as
Afunl awf ul ownershipo w h
because this kind of contract is not real or serious
while forming of it is formal. Other discussions
related to arbitrage is like Cash Market.

s k

Comparing operation of Arbitrage and Gamble

Gamble means making money based on pure luck

if gambling devices are on your side. Shaykh
Ansar.i sai d: AGambl e an
gambling devices are forbidden under the Islamic
Shari da. o0

Characteristics of gambling are as follows

1. The nature of gambling is based on pure luck.
2. Information and knowledge does not play a role
to make money or lose.

3. As soon as gamble starts, gambler does not
have any control on it, so he/she should wait until
accidental outcome happens.

4. Main goals ofgambling is making profit and
passing time, so it does not bring any economical
profit for society.

Considering concepts of gambling in comparison
with arbitrage operation in financial market,
following points can be mentioned:

1. Major nature of arbitraggransactions, statistics
analysis, information analysis and decision making
are based on information available in financial
market which has the least efficiency.

2. Understanding present condition correctly and
predicting future condition play an importariler

to make profit or to lose.

3. The aim of Futures Markets is controlling and
managing risk and stabilizing production.
Arbitragers and stockbrokers increase liquidity and
decrease risks or market fluctuations which help
risk management of production. Catexing
comparison made above there is no common
ground between gambling and arbitrage at all.



Limitations of study

The most important limitation is differences
bet ween Shi abs school
Suniil ds school of juri
highlighted here. Common ground has been
mostly emphasized based on common ideas of
both scholars about Financial Derivatives.

Conclusion

Referring to the process of verification and
implementation of laws and regulation in Islamic
countries, especially in financial area, high

sensitivity of sharia is tangible, and any kind of
Bay(Trades) should be approved by Islam sharia.

Considering subjects have been discussed
including Futures Contract and comparative
comparison with Bay Kali Bi Kali which is not
allowed in Islam, we come to this conclusion that
Futures Contract is allowed and Futures Stock
Market can be designed basedthis.

Considering to the similar effective factors in
financial derivatives , a uniform stock market
could be established in a wide network,
accessible to Islamic countries and investors.
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The Unjust Exercise of Emergency Powers in Bangladesh and Their Consequent Impact on
the Fundamental Rights: A Critical Appraisal®

M. Ehteshamul Bari
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muhammad.bari@mg.edu.au

Abstract

The declaration of a state of emergency can be a legitimate constitutional method to take promy
measures in protecting the interests of the society in times of crises threatening the life of the nation. But as
entails restrictions on the fundamentajghits of the citizens, it must be used with utmost care and as a means
of last resort onlyThe objective of this paper is to examine whether it was justifiable to deprive the citizens of
Bangladesh from the enjoyment of all or majority of the 18 fundahmégiiés guaranteed by the Constitution
during the continuance of the five emergencies
finds that in the absence of effective mechanisms in the Constitution of Bangladesh to obviate theypossibi
of abuse of the procedure for invoking and clinging on to emergency powers, emergencies have be
conveniently resorted to and continued by succeeding generations of executive for purposes other than tha
securing the life of the nation at the expen$¢he core fundamental rights of individuals. Therefore, this
paper recommends for insertion of the following safeguards in the Constitution of Bangladesh for not onl
reducing the possibility of abuse of the emergency powers but also ensuring thexanaiatef rule of law
b) a list of concrete circumstances which truly endanger the life of the nation and thereby merit the
proclamation of a state of emergency, b) a list of-derogable rights to prevent the abuse of human rights;
and c)the mechanism®r ensuring the effective scrutiny of a state of emergency and its timely termination.

""Full article will be Juwrbils prhvytbas RomerissUsieessity,dithuania ur n a |
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Protection of Indigenous Peoples Rigts Under REDD Mechanism:
A Legal Analysis

Dr Stellina Jolly, South Asian University, Delhi,
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Abstract

Avoided
forest loss in order to reduce emissions of global
warming gase$ has become a key issue in policy
debates about climate change. The United Nations
Framework Convention on Climatehange COP
meeting has accepted the relevance of the concept
in its fight against climate challenge. The concept
of REDD allows and act as an incentive for the
developing nations to preserve their carbon stocks
and there by receive payments and a path to
development. These payments could take the form
of "carbon credits" sold in a po#€yoto carbon
market to developed countries struggling to meet
their emissions reduction targets. It is seen as one
of the fastest and most cedtective ways of
reducing cabon emissions while providing much
needed financial assistance to developing
countries. The very fact that 17% of Greenhouse
gas emissions are contributed by tropical
deforestation adds to the appeal of REDD. The
basic premise is that if deforestationascause of
the problem the solution can also be found in it.
Various International players including World
Bank, UNEP, Norway etc are entering the field and
a huge market potential is developing. But there
are issues to be sorted out in terms of its desig
and implementation. Further if REDD is to be
effective it is imperative that Indigenous and forest
dependent communities have their rights fully
recognized with regards to the design,
implementation and benefit sharing of REDD
projects. The questiongké determining who can
claim rights over the forest and who will receive
the REDD benefits will have many implications.
While REDD has the potential to benefit
indigenous peoples at the same time there are

concern that REDD activites may fail to
adequatly respect their rights. Several
international instruments recognize indigenous

peoples' rights to land and their rights are also
enforced by courtsHowever, there is often a gap
between the protection granted by international
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may increase or decrease this difference.
Protecting the indigenous rights presuppose
modifications in land security tenure and forest
reforms if Developing Nations. The paper will
analyze the mechanisms of REBB its potential
impact on Indigenous communities. Paper will also
analyze whether Cancun safeguards is enough to
protect the rights of one of the worlds marginalized
sections of the societyndigenous community.

Introduction

Reducing Emissions fromDeforestation and
Degradation ('REDD) appears to be one of the
controversial issues negotiated under the auspices
of the United Nations Framework Convention on
Climate  Change ('UNFCCCY) [32]REDD
mechanism will allow developing countries the
opportunity to receive payments for conserving
their carbon rich forestREDD involves payments

to developing countries for reducing their
deforestation rates below a historical or projected
reference rate (the "baseline"). These payments
could take the form of "carbooredits" sold in a
postKyoto carbon market to developed countries
struggling to meet their emissions reduction
targets.

The payments are designed to be an incentive for
developing countries to regulate and reduce
deforestation and its associated eiiss. It is
seen as one of the fastest and most-efisttive
ways of reducing carbon emissions while providing
much needed financial assistance to developing
countries. However, significant concerns remain
like the issue of additionally, permanence and
leakage etc. Further if REDD is to be effective it
is imperative that indigenous and forest dependent
communities have their rights fully recognized
with regards to the design, implementation and
benefit sharing of REDD projectsBut since
deforestatio and forest degradation so often
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accompany extreme poverty, particularly among
the indigenous people and forest dependent
communities, it has been argued that unless
properly safeguarded REDD can further
impoverish the lives of the poor besides impinging
negatively on biodiversity, food security and on

Forests and Climate Cycle

Global forest covers around 30 per cent of the
Earth,s land surface (nearly 4 billion hectares) [9]
provide valuable ecosystem services and goods,
serve as a habitat for a wide range of flora and
fauna and hold a significant standing stock of
global carbon The total carbon content of forests
has been estimated at 638 Gt for 2005, which is
more than the amount of carbon in the entire
atmosphere. Forests play an integral role in
mitigating climate change. Not only are forests one
of the most important carbasinks, storing more
carbon than the worl dos
mitigating climate change. Not only are forests one
of the most importantarbon sinks, storing more
carbon than the worl dos
ssessment Report, reducing and/or preventing
deforestation n is the mitigation option with the
largest and most immediate carbon stock impact in
the short term. [26].

RED and REDD Plus beginning of negotiations

The 1997 global climate agreement, the Kyoto
Protocol, policies related to deforestation and
degradation were excluded due to the complexity
of measurements and monitoring for the diverse
ecosystems and land use changes. [17] But
UNFCC does include the rolaf forest in climate
protection. Under UNFCCC, Article 4.1(d): All
Parties shalll € promot e
promote and cooperate in conservation and
enhancement é of sinks
GHGsé including biomass
exclusbn to make it as part of formal strategy
resulted in the formation of theoalition for
Rainforest Nations. Participant nations
includedPapua New Guine&osta Ricand other
forest nations.[23] In 2005, at the 11th Conference
of the Parties (COR1), the Coalition for
Rainforest Nations initiated a request to consider
‘reducing emissions from deforestation in
developing countries.[24]The matter was referred
to the Subsidiary Body for Scientific and Technical
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national sovereignty. The Cancun Conference of
Parties meeting to UNFCC agreement has now
addressed these concerns through well designed
safeguards. The paper deals with the design and
policy implementationssues of REDD.

constantly remove carbon from the asphere
through photosynthesis, which converts
atmospheric carbon to organic matter [8]. At the
same time deforestation and degradation of forest
is proving to be a big obstacle in our fight against
climate change. Some of the estimates suggest that
tropical deforestationactivities account for over
17% of humarcaused greenhouse gas emissions
[13]. Deforestation, mainly conversion of forests
for agriculture activities, has been estimated at an
alarming rate of 13 million hectares per year (in the
period 190-2005) [14]. Deforestation results in
immediate release of the carbon stored in trees as
CO2 emissions. It is estimated that deforestation
coptiibatgd approximatelyt58 GrCad/yr to giobad
greenhouse gas emissions in the 1990s [26].
According to the IPCC in its Fourth

oi | reserves, t hey a l
Advice (SBSTA). [11]RED was thus considered
as the grease that could lubricate the negotiations
on a future climate agreement under the convention
because the voluntary participation and the
Opositive incentivesd w
developing countries to meaningfully participate in
a future timate regime without impairing their
ability to develop.[27]

A major decision to stimulate action on reducing
emissions from deforestation and forest
degradation in developing countries was adopted
by the COP in Bali (2008).[1] The decision
provides a madate for several elements and
adtions hy Rartiesa The €OP natits fiftgeatimsegsion,
(Copenhagen, 2009[2], adopted a decision on
Methadiological ywedance for radtivities frelatiad to

,redutirgremisstorss .frpn8 deforestation and forest

degradation and the role ofconservation,
sustainable  management of forests and
enhancement of forest carbon stocks in developing
countries. In December 2010, at GO® REDD
formed part of the Cancun Agreements, REDD is
described in paragraph 70 of the Ad Hoc Working
Group on longerm Cooperative Action under the
Convention AWG/LCA outcome [3]. The main
purpose of the RED i s
country Parties to contribute to mitigation actions

t
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in the forest sector by undertaking the following
activities, as deemed appropedy each Party and
in accordance with their respective capabilities and
national circumstances;

(1)Reducing emissions from deforestation;
(2)Reducing emissions from forest degradation;
(3)Conservation of forest carbon stocks;
(4)Sustainable management of forest
(5)Enhancement of Forest carbon sinks.[3]

The first components otleforestationstand for
RED. The first two components added form the
core of REDD [3]. The components of
Conservation, Sustainable management and
enhancement of carbon stocks form the idea of
REDD plus. Concept of REDD plus was include at
the behest of India. This was opposed by Brazil as
they perceived it to dilute the real issue of
deforegation.

Considerable differences exist with regard to the
mode of baseline to be adopted for the calculation
of RED finance and Credits. The main point of
contention is whether to follow an international,
National or project level baseline. Additionatlye
issue of monitoring whether through an
international institutional body on the lines of
CDM or a national implementation though a
bottom up approach is better is negotiated. To add
to the complications several international players
entered the RED aranUN-REDD programme is a
collaborative partnership programme between the
three UN Agencies UNDP, UNEP, and FAO.[31]
UN-REDD is providing financial support for

building and implementing REDD readiness
phases, including capacity building, national
REDD stategies and mechanisms.[31] Actions

aim at building capacities and provide practical
experiences and lessons learned that can inform the
international dialogue on a pesk012 REDD
mechanism. At CoP13 in Bali in December 2007,
the World Bank launched thdorest Carbon
Partnership Facility (FCPC) in order to assist
developing countries in their efforts to reduce
emissions from deforestation and forest
degradation, and to conserve, manage sustainably
and enhance forest carbon stocks. [10](REDD+).
The FCPF bs the dual objectives of building
capacity for REDD in developing countries in
tropical and subtropical regions, and testing a-two
tiered program of performance based incentive
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payments in some pilot countries.[10] For India a
watershed conservation profein the East Khasi
Hills district of Meghalaya in northeast India
became countrybs first
is a watershed conservation project that started in
2005. It is run by Community Forestry
International (CFI) with a Mawphlang tribal
commuity and covers an area of 8,379 hectares.
The project aims to preserve sacred groves and
other forest areas and topkant surrounding land.
The community hagstablished ownership rights
over the forest. India already hasCampensatory
Afforestation Fmd Management and Planning
Authority (CAMPA). "

Issues with  REDD mechanism and Cancun
Safeguards

As noted earlier the idea of making payments to
discourage deforestation and forest degradation
was discussed in the negotiations leading to the
Kyoto Probcol, but it was ultimately rejected
because of four fundamental problems: leakage,
additionality, permanence and measurement.

Leakagerefers to the fact that while deforestation
might be avoided in one place, the forest destroyers
might move to anothearea of forest or to a
different country. [10]

Additionally refers to the practical and technical
difficulty of predicting what might have happened
in the absence of the REDD project.[7]

PermanenceThis issue refers to a fundamental
flaw with the REDD mechanism. Speaking of
forests acting as a carbon sink and a solution for
climate change cannot be a remedy due to the fact
that carbon stored in trees is only temporarily
stored.[7]

Measurementrefers to the fact that accurately
measuring the amount efrbon stored in forests
and forest soils is extremely compléxand prone
to large errors.

Although much has been written about addressing
these problems, they remain serious problems in
implementing REDD, both internationally
nationally and at projedevel.[19] But perhaps the
most controversial aspect of REDD is omitted from
the REDD text agreed in Cancun. There is no






